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Plaintiffs' response to the motion to dismiss is to deny the obvious and to argue the im

plausible. It is obvious that an e-mail attaching their photographs was circulated among law en

forcement officials in an attempt to identify them-just as the New York Post reported. Plain

tiffs have raised questions about the authenticity of the e-mail submitted with the motion to dis

miss, but those questions are resolved by the authentication that is submitted with this reply. 

It is implausible to maintain that anything in the Post's account implied that the plaintiffs 

were in fact involved in the Boston Marathon bombings. Anyone who reached that conclusion 

would have done so on her own, over the explicit caution by the Post on the front page that there 

was no direct evidence against them-no evidence, that is, other than the highly circumstantial 

evidence that one of their backpacks that appeared in an early picture was no longer visible in a 

later one. But that is a fact, and noting that fact crumot be the basis for imposing liability here. 

In the final analysis, all that plaintiffs ultimately have to say by way of complaint is that 

the Post printed a large headline that brought more attention to them than they believe was war

ranted, and that readers who jump to conclusions might have jumped to a wrong one-at least 

until they realized less than a day later that they were wrong. This is, indeed, unfortlmate from 

the plaintiffs' perspective, but for the reasons explained below it does not give rise to a claim 

against the Post. It would be natl1ral to sympathize with innocent bystanders who became the 

subject of unwanted attention in a matter of this kind. But it would be wrong to impose liability 

upon a newspaper that reports accurately the steps that law enforcement officials are taking to 

solve a crime that has shut down an entire city for the better part of a week. 

A. The Post's Report Was True 

Defendants' opening memorandum attached the law-enforcement e-mail referenced in 

the exhibits to the Complaint, which demonstrates the substantial truth of the statements that fed-



eral authorities were circulating plaintiffs' photos and seeking to identify those pictured. See 

Mem. 6-8 & Ex. 1. Plaintiffs offer no response as to the substance of that e-mail, nor can they 

contest that the e-mail, once authenticated, establishes the tmth of two of the four alleged defam

atory statements. And with the affidavit that accompanies this reply, any question as to authen

ticity has been put to rest. 

B. The Report Did Not Imply that Plaintiffs Were the Perpetrators or Suspects 

Plaintiffs fare no better in their efforts to show that the story is reasonably susceptible to 

the interpretation that they were the perpetrators of the bombing or suspects. On this score, 

plaintiffs repeatedly resort to the same tactic: plucking out statements or features from the rest of 

the story, and then claiming that the isolated snippets-ifviewed through squinty eyes and in just 

the right light-could conceivably bear the proffered defamatory implications. But it is a bed

rock principle in Massachusetts that challenged statements must be constmed "in their natural 

sense," Joyce v. George W. Prescott Publ'g Co., 348 Mass. 790, 790 (1965) (quotation omitted), 

and in the "the context in which [they were] uttered or published"-meaning "[t]he court must 

consider all the words used, not merely a particular phrase or sentence," Myers v. Boston Mag. 

Co., 380 Mass. 336, 341-42 (1980) (internal quotation marks omitted)). Properly constmed, the 

story is not reasonably susceptible to the interpretation plaintiffs ascribe to it. 

Plaintiffs rely upon a series of arguments based on the placement and phrasing of the 

Post's report, which they derive from White v. Fraternal Order of Police, 909 F.2d 512 (1990). 

But White was clear about the relevance of such things as placement and phrasing: "if the com

munication, by the particular manner or language in which the true facts are conveyed, supplies 

additional, affinnative evidence suggesting that the defendant intends or endorses the defamatory 

inference, the commrmication will be deemed capable of bearing that meaning." Id. at 520. 
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Here, there is not only no "af1immtive evidence" that the Post "intend[ed] or endorse[d]" the 

inference that plaintiffs were guilty, but affinnative evidence to the contrary. 

1. Plaintiffs lead with the contention that the story's alleged defamatory implications 

arise from the Post's placement of the challenged article on the front page of the paper-which 

"implied great importance of the story." Plf. Mem. 9. It bears mentioning at the outset that if, as 

plaintiffs contend, the "position of [an] item" on the front page serves to ensure that it will be 

read and recognized as important, then the statement in the text box that "[t]here is no direct evi

dence linking [the plaintiffs] to the crime"-which also appeared on the front page-must re

ceive the benefit of the same presumption. More fundamentally, however, plaintiffs do not-and 

cannot-cite a single case in which the mere placement of a story on the front page was suffi

cient to render the article actionable. Nor can they identify a case to support their astonishing 

suggestion that "important" speech is, for some unstated reason, less worthy of First Amendment 

protection than ordinary speech. Plaintiffs' failure on this point is unsurprising, for the decision 

of where to place a story and what issues to stress as important-"whether fair or unfair"

"constihlte[ s] the exercise of editorial control and judgment" that is at the core of the First 

Amendment's protections. Miami Herald Publ'g Co. v. Tornillo, 418 U.S. 241, 258 (1974). As 

the Supreme Court has observed, "[i]t has yet to be demonstrated how governmental regulation 

of this crucial [editorial] process can be exercised consistent with First Amendment guarantees 

of a free press as they have evolved to this time." Id. This Court should follow the Supreme 

Court's lead and reject plaintiffs' efforts to rest their defamation claim on the "position of [the] 

item in the newspaper." Plf. Mem. 9. 

2. Plaintiffs next try to separate the allegedly "incendiary headline[]" "Bag Men" 

from the rest of the story to suggest the story implies they committed the bombing. Plf. Mem. 9. · 
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But as defendants explained in their opening memorandum, "[t]he Massachusetts Supreme Judi-

cial Court ... has required that allegedly defamatory photographs or headlines be interpreted in 

light of the entire context of the publication-i.e., the entire text of the article-to survive dis-

missal." Amrak Prods., Inc. v. Morton, 410 F.3d 69, 73 (1st Cir. 2005) (citing cases). And the 

text of the story actually negates any affirmative implication that the plaintiffs were in fact the 

perpetrators (by noting the absence of direct evidence against them) or even suspects (by stating 

that officials had "identified two potential suspects," and that it was unclear whether those poten-

tial suspects were the san1e persons as the unidentified persons in the photos being circulated).1 

3. For similar reasons, plaintiffs' cannot save their defamatory-implication claims by 

seizing upon the "turns of phrase" "Bag Men" and "Feds have 2 men in sights." Plf. Mem. 10. 

As an initial matter, plaintiffs once again fail to respect the fundamental principle that a chal-

lenged publication must be viewed in context, Myers, 380 Mass. at 341-42; and the context of 

the article makes clear that it is not reasonably susceptible to the meaning that plaintiffs commit-

ted the bombing or were suspects. Even on its own terms, however, plaintiffs' effort to trans-

fonn these "turns of phrase" into defamatory statements cannot succeed; indeed (and once again) 

plaintiffs cannot cite a single case in which a plaintiff has succeeded in bringing a defamation 

claim based upon the use of particularly colorful or expressive language to convey true facts. 

Against that dearth of authority, courts across the country have rejected arguments like the one 

plaintiffs press here. As one Court put it, "[f]acts do not cease to be facts because they are mixed 

1 Rather than offering a response to the clear Massachusetts law on this point, plaintiffs cite a 
comment to the Restatement provision addressing the Fair Report Privilege. See Plf. Mem. 16 & 
n.46 (citing Restatement (Second) ofTorts § 611 cmt. f(1977)). But that Restatement comment 
addresses a different point-what is "fair" for purposes of the Fair Report Privilege, not whether 
a headline should be read with the article as a whole to determine whether the publication is rea
sonably susceptible of defamatory meaning, as it must be under the law of Massachusetts and 
elsewhere. See 1 Robert D. Sack, Sack on Defamation, § 2:4.6, at 2-42 (4th ed. 2013) (explain
ing majority of States require headlines to be read in the context of the work as a whole). 
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with the fair and expectant comment of the story teller, who adds to the recital a little touch by 

his piquant pen." Briarcliff Lodge Hotel, Inc. v. Citizen-Sentinel Publishers, Inc., 260 N.Y. 106, 

118-19 (1932). Or as Massachusetts courts have explained, "imaginative expression[s] that 

writers use to enliven their prose"-like the "turns of phrase" at issue here-simply cannot serve 

as the basis for a claim of defamation. Dulgarian v. Stone, 420 Mass. 843, 850 (1995) (quotation 

omitted).2 

4. Plaintiffs' contention that "gratuitous 'words' or 'comment[s]"' in the article 

could give rise to defamatory implications can just as easily be swept aside. Plf. Mem. 10. For 

starters, the sole case cited on this point, Lambert v. Providence Journal Co., 508 F.2d 656, 658 

(1st Cir. 197 5), in fact rejected the plaintiffs claim there that alleged gratuitous words or com-

ments could give rise to a claim for defamation. In any event, the challenged words (once again 

completely separated from the story as a whole) are not gratuitous at all. The article's statement 

that one of the "bags" that appeared in an early picture was "no longer visible" in the "later" pho-

to is the highly circumstantial evidence that presumably explains why "authorities want[ ed] to 

identify them." And it was this highly circumstantial evidence that prompted the Post to clarify 

that "[t]here is no direct evidence linking them to the crime." Compl. Ex. A. In the same vein, 

plaintiffs cannot rest a defamation claim on the story's use of the words "surveillance" and 

"seek." No reasonable reader would understand the Post's use of the word "surveillance" on the 

front page, in reference to the photos of plaintiffs, to imply that the plaintiffs were the "two po-

tential suspects who were captured on surveillance videos," referenced four pages later. Compl. 

Ex. A; Ex. B. To the contrary, any person reading the "two potential suspects who were cap-

2 In a recent case, a court held that the tem1s "diliy money" and "tainted money" were rhetorical 
metaphors with an "imprecise" meaning that could not be proven true or false. Adelson v. Har
ris,_ F. Supp. 2d _, 2013 WL 5420973, at *15 (S.D.N.Y. 9/30/13). The same is true of the 
tem1 "Bag Men" in the headline, which was obviously a mere play on words. 
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tured on surveillance videos" line from page five could be expected to continue reading two sen

tences down the page, where the reader would be informed that "[i]t was not immediately clear if 

the men in the law-enforcement photos are the same men in the surveillance videos." Compl. 

Ex. B; see Amrak, 410 F.3d at 73. As for the story's use of the word "seek," authorities were 

indeed "seeking" plaintiffs, as the law enforcement e-mail demonstrates. And that is precisely 

the context in which the article used the word. 

5. To support their view that the allegedly "suggestive juxtapositions" of their pho-

tos breathe life into their defamation-by-implication claims, plaintiffs invoke the Supreme Judi

cial Court's decision in Mabardi v. Boston Herald-Traveler Corp., 347 Mass. 411, 414 (1964). 

Plf. Mem. 9. But far from helping plaintiffs, Mabardi demonstrates why their claims cannot sur

vive. The court there pennitted the defamation-by-implication claim to proceed only where the 

alleged defamatory interpretation "was not discouraged by any clarifYing textual reference to the 

plaintiff" Mabardi, 347 Mass. at 414 (emphasis added). Picking up on that point, courts in 

Massachusetts routinely reject asserted defamatory implications where express language in the 

challenged article cautions against of disclaims the proffered interpretation. Deft. Mem. 13-15. 

In seeking to resist these holdings, plaintiffs principally rely on Stanton v. Metro Corp., 

438 F.3d 119, 124-25 (1st Cir. 2006). But that case cannot save them. As an initial matter, 

Stanton involved a publication in which the alleged non-defamatory character of the story de

pended solely on the presence of the disclaimer. !d. at 125-26. There could be no question in 

Stanton, that without the disclaimer, the story (describing the sexual activity of the student

subjects) illustrated by the picture of the plaintiff (which was unrelated to the people or events in 

the story) would have been reasonably susceptible of a defamatory implication. Here, by con

trast, the non-defamatory character of the story comes not just from the cautionary language, but 
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also (and primarily) from the fact that the story accurately provides the details of an ongoing 

law-enforcement investigation-in which authorities were circulating photos of plaintiffs and 

seeking to identify them-that had literally shut down the city for several days. 

The disclaimer at issue in Stanton, moreover, "occupie[ d] the field between the body of 

the story and the byline"-at the bottom of a full page of text-and was "separated from the col

umn of text by a horizontal line, accompanied by an arrow directing the reader to tum to the next 

page, where the story continues." ld. at 126. (The disclaimer there did not appear "adjacent" to 

the photograph, as plaintiffs contend, Plf. Mem. 13.) Based on that positioning, the court con

cluded that a reasonable reader would have been likely to "follow this visual signal and simply 

flip to the next page after reading the entirety of the text on the first page, but before reaching the 

disclaimer." 438 F.3d at 126 (emphasis added). Here, of course, the cautionary tenns appeared 

on the front page, in the text box ilmnediately beneath the headline and picture of the plaintiffs. 

And any reader who "read[] the entirety of the text on the first page"-the standard set by Stan

ton, id.-would have read the cautionary tenns. 

The Stanton court was concerned that "casual readers who only glance at" the article 

would "ignore the disclaimer." ld. at 126-27 (quotation omitted). But in this case it is not only 

implausible, but inconceivable that anyone who saw the front page and recognized the plaintiffs 

would have failed to read the short explanatory box to find out why they were pictured. See 

Amrak, 410 F.3d at 73 (rejecting alleged defamatory implication based on caption that inaccu

rately used plaintiffs name on photograph of gay man associated with Madonna, because a read

er would have had to "follow Madonna and her cohort closely enough to recognize [the photo

graphed individual] as a gay man, but not closely enough to know [the photographed individu

al's] name or what [plaintiff] looks like"); see also Mulina v.ltem Co., 217 La. 842, 847 (1950) 
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(rejecting alleged defamatory implication because"[ o ]ne would hardly see the photograph with-

out seeing the paragraph of explanation"). 3 

6. Plaintiffs are wrong to cite Haynes v. Clinton Printing Co., 169 Mass. 512, 513 

(1897), as support for their contention that "in Massachusetts, it is not necessary that the article 

be read to 'affinnatively suggest that the author intends or endorses the inference,' as defendants 

contend" (and White holds). Plf. Mem. 8. To the contrary, the court in Haynes permitted the 

libel claim to proceed only after detennining that the challenged article "is, at least, open to the 

interpretation that it was intended in a veiled way to countenance [i.e., 'approve'] the suspicion" 

that the plaintiff had committed a murder. Haynes, 169 Mass. at 514 (emphasis added). More 

broadly, the article there-in contrast to the Post's story-affirmatively stated that the plaintiff 

was a suspect. ld. And it went on to credit that suspicion, stating that "it is believed [that] right-

ly or wrongly, the evidence will tend towards his possible connection with [the decedent's] 

death," and that "[a] rumor that [the plaintiff] confessed to the murder of [the decedent] was giv-

en considerable credence in town today, but lacks confinnation." ld. at 513-14 (quotation omit-

ted). The article's statement that the atticle was reasonably susceptible of a defamatory meaning 

even though it "does not commit itself fully to the conclusion that the plaintiff was guilty of 

murder," means only that "a defendant cannot escape liability merely by putting the insinuation 

or statement into the mouth of somebody else." ld. After all, the Supreme Judicial Court more 

recently has made clear that a news organization may state that "further investigation" into an 

individual "might be appropriate" without subjecting itself to an action for defamation. Fried-

man v. Boston Broadcasters, Inc., 402 Mass. 376, 381 (1988). 

3 Of course, plaintiffs could not have been defamed in the eyes of anyone who did not recognize 
them in the picture. 
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In short, one can report that police are trying to identify persons in a photo without being 

held responsible for accusing those persons of committing a crime. As another court recently 

reiterated, "inquiry itself, however embarrassing or unpleasant to the subject, is not an accusa

tion." Abbas v. Foreign Policy Group,_ F. Supp. 2d _, 2013 WL 5410410, at *9 (D.D.C. 

9/27113) (quotation omitted). 

C. The Report Was Privileged 

Plaintiffs' claims fail for the additional reason that the challenged statements are protect

ed by the Fair Report Privilege. On this point, plaintiffs offer only the half-hearted suggestion 

that the law-enforcement e-mail, labeled on its face as "FOR OFFICIAL USE ONLY" and circu

lated as part of an official law enforcement investigation, is not sufficiently "official" to bring it 

within the ambit of the privilege, apparently suggesting that only communications that are pmi of 

judicial proceedings or lead to an arrest are covered by the privilege. Plf. Mem. 16 & n.47. But 

that is plainly not the case, as Massachusetts comis have applied the Commonwealth's "expan

sive" privilege, Howell v. Enter. Publ'g Co., 455 Mass. 641, 650 (20 10), to communications like 

the law-enforcement e-mail here, such as internal confidential documents and correspondence, 

Ingenere v. ABC, Inc., 1984 WL 14108, at *2 (D. Mass. Sept. 18, 1984), and information provid

ed by anonymous sources, Bruenell v. Harte-Hanks Commc 'ns, Inc., 3 Mass. L. Rptr. 127, 1994 

WL 790830, at *3 (Mass. Super. Ct. 1994). 

The cases plaintiffs rely upon are not to the contrary. Plaintiffs cite Jones v. Taibbi, 400 

Mass. 786, 796 (1987), for the proposition that "official action does not include 'statements by 

police ... as to the facts of the case or the evidence expected to be given [that] are not yet part of 

the judicial proceeding or of the arrest."' Plf. Mem. 16 n.47. But what Jones actually holds is 

that "unofficial statements made by police sources are outside the scope of the fair report privi-

9 



lege." 400 Mass. at 797 (emphasis added). Notably, Jones cites lngenere with approval

notwithstanding that there was no arrest in lngenere. Id. Reilly v. Associated Press, 59 Mass. 

App. Ct. 764, 777 (2003), similarly involved statements made by police sources, and held that 

"witness statements to police, whether appearing in an official police report or not" amount only 

to "unverified hearsay" and thus fall outside the privilege. And Oort v. DaSilva, 18 Mass. L. 

Rptr. 324, 2004 WL 2070977, at *4 (Mass. Super. Ct. 2004), in fact held that the communica

tions at issue did fall within the privilege, and in no way suggests the law-enforcement e-mail at 

issue here would fall on the other side of the privilege line. 

D. The Non-Defamation Claims Fail 

1. Plaintiffs appear to acknowledge that their claim for infliction of emotional dis-

tress is entirely derivative of their defamation claims, resting on the same allegedly defamatory 

implication that the plaintiffs were "the perpetrators of a heinous terrorist attack." Plf. Mem. 17. 

This claim should thus fall for the same reason as the defamation claims-and for the additional 

reason that plaintiffs have not pleaded intent to support a claim of intentional infliction of emo

tional distress or the sort of "physical harm" that could support a claim of negligent infliction. 

2. As for their false light invasion of privacy claim, plaintiffs simply ignore the 

wealth of courts that have dismissed such claims on the ground that it is not recognized under 

Massachusetts law. See, e.g., Ayash v. Dana-Farber Cancer lnst., 443 Mass. 367, 382 n.16 

(2005); Amrak, 410 F.3d at 73-74; Richardson v. Ne. Hasp. Corp., 2008 Mass. App. Unpub. 

LEXIS 273, at *1-*2 n.2 (Mass. App. Ct. Mar. 28, 2008); see also Def. Mem. 18-19. 

3. Finally, there is no fact that could save their invasion of privacy claim. For the 

appearance of a person in a public place cannot, as a matter of law, serve as the basis for such a 

claim, nor can the fact that one is involved in an official investigation. 
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