
 

 

No. ________ 

 

IN THE 

Supreme Court of the United States 
________________ 

 
TARA SHENEVA WILLIAMS, 

Petitioner, 

v. 

 

DEBORAH K. JOHNSON, Acting Warden, 

 

Respondent. 
 

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 

The petitioner asks leave to file the attached petition for a writ of certiorari 

without prepayment of costs and to proceed in forma pauperis.  

Petitioner has previously been granted leave to proceed in forma pauperis in 

the following court: the United States Court of Appeals for the Ninth Circuit, which 

appointed undersigned counsel pursuant to the Criminal Justice Act, 

18 U.S.C. § 3006A, on or about July 22, 2009. 

      

KURT DAVID HERMANSEN 

LAW OFFICE OF KURT HERMANSEN 

550 West C Street, Suite 580 

San Diego, California 92101 

(619) 236–8300 

kdh@kurtdavidhermansen.com 

Dated: March 7, 2014 

 



 

 

No. ________ 

 

IN THE 

Supreme Court of the United States 
________________ 

 
TARA SHENEVA WILLIAMS, 

Petitioner, 

v. 

 

DEBORAH K. JOHNSON, Acting Warden, 

 

Respondent. 
 

 

On Petition for a Writ of Certiorari  

to the United States Court of Appeals  

for the Ninth Circuit 

 

 

PETITION FOR A WRIT OF CERTIORARI 

 

 

STEVEN M. KLEPPER 

KRAMON & GRAHAM, P.A. 

One South Street, Suite 2600 

Baltimore, Maryland 21202-3201 

(410) 752-6030 

sklepper@kg-law.com 

KURT DAVID HERMANSEN 

Counsel of Record 
LAW OFFICE OF KURT HERMANSEN 

550 West C Street, Suite 580 

San Diego, California 92101 

(619) 236–8300 

kdh@kurtdavidhermansen.com 

COUNSEL FOR PETITIONER 

 



i 

 

QUESTIONS PRESENTED 

This petition presents a rare but powerful reason to grant certiorari: the 

panel majority below has asked this Court to reverse its judgment. In Johnson v. 

Williams, No. 11-465, the Court granted certiorari limited to the warden’s Question 

1, addressing the appropriate standard of AEDPA review where a state court 

allegedly overlooked a federal claim. This Court denied certiorari on Question 2, 

whether Ms. Williams could prevail under deferential review. At oral argument, 

three justices characterized the state trial court’s dismissal of a holdout juror as 

“troublesome,” but recognized that the issue was not before the Court. Reversing 

and remanding, this Court found that a deferential standard controlled. But the 

opinion’s introduction stated “under that standard respondent is not entitled to 

habeas relief.” Ms. Williams sought rehearing to clarify that the Court was not 

adjudicating Question 2. The Court denied rehearing. On remand, the Ninth Circuit 

believed its hands were tied. Chief Judge Kozinski stated: “I hope I’m wrong …. But 

I take comfort in knowing that, if we are wrong, we can be summarily reversed.”  

Ms. Williams presents two questions: 

1. Did this Court mean to bar a deferential review on remand, or did the 

denial of rehearing simply reflect that disputes regarding the scope of this Court’s 

mandate are to be resolved on remand? 

2. Can the denial of certiorari or the denial of rehearing constitute 

“certiorari granted” under 28 U.S.C. § 1254, where the Court’s opinion contains no 

discussion of a question outside a limited grant of certiorari? 
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PETITION FOR WRIT OF CERTIORARI 

Tara Sheneva Williams petitions this Court to issue a writ of certiorari to 

review the judgment of the United States Court of Appeals for the Ninth Circuit. 

OPINIONS AND ORDERS BELOW 

The Ninth Circuit decision under review was reported at Williams v. 

Johnson, 720 F.3d 1212 (9th Cir. 2013) (Appendix A). That decision was on remand 

from this Court’s reported decision in Johnson v. Williams, 133 S. Ct. 1088 (2013) 

(Appendix F), reh’g denied, 133 S. Ct. 1858 (2013) (Appendix H). The Ninth Circuit’s 

prior decision was reported at Williams v. Cavazos, 646 F.3d 626 (9th Cir. 2011) 

(Appendix B). The Central District of California opinions and orders were 

unreported and are attached at Appendices C, D, and E. 

JURISDICTION 

The Ninth Circuit issued its decision and entered judgment on July 3, 2013. 

App. 1a–2a. It denied rehearing by order entered December 17, 2013. App. 95a. By 

filing this petition within 90 days after the latter order, Ms. Williams invokes this 

Court’s jurisdiction under 28 U.S.C. § 1254(1). 

PERTINENT CONSTITUTIONAL AND STATUTORY PROVISIONS 

The Exceptions Clause provides that, in cases outside the Court’s original 

jurisdiction, “the Supreme Court shall have appellate jurisdiction, both as to law 

and fact, with such exceptions, and under such regulations as the Congress shall 

make.” U.S. Const. art. III, § 2 cl. 2. 
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28 U.S.C. § 1254 defines this Courts appellate jurisdiction over decisions of 

the United States Courts of Appeals: 

Cases in the courts of appeals may be reviewed by the Supreme Court 

by the following methods: 

(1) By writ of certiorari granted upon the petition of any party to 

any civil or criminal case, before or after rendition of judgment or 

decree; 

(2) By certification at any time by a court of appeals of any question 

of law in any civil or criminal case as to which instructions are desired, 

and upon such certification the Supreme Court may give binding 

instructions or require the entire record to be sent up for decision of 

the entire matter in controversy. 

 

STATEMENT 

1. One afternoon, Ms. Williams agreed to drive Carde Taylor and Schantel W. 

around so they could case stores for a potential robbery that was to take place later 

that night. One store they visited was a liquor store, which Taylor and Schantel 

entered while Ms. Williams waited in the car. The two emerged a few seconds later, 

but then Taylor went back in, pointed a gun at the proprietor and, in the course of 

emptying the cash register, shot and killed him. 

Taylor and Ms. Williams eventually admitted to being present and confirmed 

that Taylor had killed the owner. Ms. Williams told the police that, while she knew 

Taylor was armed, there had never been a plan to rob the store during daylight 

hours. Taylor and Ms. Williams were each charged with special-circumstances 

murder and a firearm enhancement; they were tried separately. After a five-day 

jury trial, Ms. Williams was found guilty of special-circumstances murder and the 

firearm enhancement, which resulted in a sentence of life imprisonment without the 

possibility of parole.  
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But Ms. Williams was convicted only after the trial court dismissed a known 

holdout juror (Juror No. 6), and replaced him with an alternate. After two days of 

deliberations, the jury foreperson delivered two notes to the trial court. The first 

note referenced California’s anti-jury nullification instruction and indicated that 

one juror had expressed: (1) an intention to disregard the law; and (2) concern 

relative to the severity of the charge (1st degree murder). The second note asked if it 

was permissible for a juror to interpret the jury instructions to mean that the 

conspiracy should involve a plan to commit a specific robbery, rather than a general 

plan to commit robberies in the future. 

The trial judge told the jurors that the answer to note number two was “no.” 

After excusing all the jurors other than the foreperson, the trial judge questioned 

him about the first note. After confirming that no juror had expressed concern about 

punishment, the trial judge asked what the foreperson meant by the phrase “has 

expressed concern relative to the severity of the charge.” The foreperson responded 

that the juror in question “has probably ten or fifteen times in our conversations so 

far expressed that … he does not believe that there’s sufficient evidence …. ” 

During further questioning by the court, the foreperson indicated that the 

judge’s answer to note number two “may be sufficient to resolve our concern at this 

time.” But the judge, upon the State’s motion, and over Ms. Williams’ objection, 

halted jury deliberations and questioned the foreperson again the next day. The 

foreperson then described comments that Juror No. 6 made during deliberations 

about historical instances of jury nullification and about the “need for a higher 
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standard” of proof given the severity of the first-degree murder charge. The 

foreperson stated that Juror No. 6 had tried to explain “the basis for his reasonable 

doubt …. ” 

The judge then questioned Juror No. 6, who confirmed that he was not 

engaging in jury nullification, but admitted saying during deliberations that given 

the importance of the case (i.e., the severity of the murder charge) “we should be 

very convinced that if the defendant is found guilty that it is beyond a reasonable 

doubt.” The court asked Juror No. 6 what the difference was between convinced 

beyond a reasonable doubt and “very” convinced. Juror No. 6 responded that they 

are the same thing: “[C]onvinced beyond a reasonable doubt is the standard, and I 

don’t think that there is a difference between convinced beyond a reasonable doubt 

and very convinced beyond a reasonable doubt. I think it’s the same thing.” 

The prosecutor asked the court to remove Juror No. 6, and the judge 

indicated that he was inclined to rule that the juror committed misconduct by 

applying a higher burden of proof than the law requires and by intentionally 

withholding information from the court about linking the severity of the charge 

with the burden of proof. But to develop a “fuller record,” the court questioned all 

remaining ten jurors about Juror No. 6. 

After questioning all the jurors, the trial court dismissed Juror No. 6, “not 

because he’s not deliberating and not because he’s not following the law,” but 

because he was “biased” because “his mind is bent … against the prosecution.” The 
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following day, the alternate juror who replaced Juror No. 6 voted with the majority 

in returning a guilty verdict. 

2. Following the exhaustion of Ms. Williams’ state court remedies, the 

Central District of California denied her 28 U.S.C. § 2254 petition for habeas corpus 

against the warden. App. 51a–68a. On appeal, the Ninth Circuit held that the 

California Court of Appeal had overlooked Ms. Williams’ Sixth Amendment claim, 

that a de novo standard of review applied, and that Ms. Williams was entitled to a 

new trial under that de novo standard. App. 22a–31a. The Ninth Circuit denied 

rehearing. App. 96a. 

The warden petitioned this Court for certiorari, presenting two questions for 

review: 

1. Whether a habeas petitioner’s claim has been “adjudicated on 

the merits” for purposes of 28 U.S.C. § 2254(d) where the state 

court denied relief in an explained decision but did not expressly 

acknowledge a federal-law basis for the claim. 

2. “Whether, under § 2254, a federal habeas court (a) may grant 

relief on the ground that the petitioner had a Sixth Amendment 

right to retain a biased juror on the panel and (b) may reject a 

state court’s finding of juror bias because it disagrees with the 

finding and the reasons stated for it, even where the finding was 

rationally supported by evidence in the state-court record. 

App. 119a. “The petition for a writ of certiorari [was] granted limited to Question 1 

presented by the petition.” App. 93a. 

3.  Nevertheless, in the course of oral argument, four Justices expressed 

serious concerns regarding Ms. Williams’ conviction.  

a. Justice Ginsburg first raised such concerns during the warden’s 

argument: 
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JUSTICE GINSBURG: May I ask you about the underlying claim 

here? It is quite troublesome. I think this is a state that doesn’t allow 

an Allen charge; is that right? 

MS. BRENAN: Correct. Correct, Your Honor. 

JUSTICE GINSBURG: And the possibility of getting rid of the juror, 

the hold-out juror, in this way is – is really troublesome. 

The judge can’t give an Allen charge to urge the jury to deliberate 

further, but can say — now, the judge knows who the hold-out is, and 

to just dismiss that juror, it is — it is very troublesome. 

App. 106a–107a (emphasis added). 

b. Justice Kennedy echoed those concerns, while recognizing that they 

were not before the Court: 

JUSTICE KENNEDY: Well, I have to — I mean, this takes us into the 

merits, which is really interesting, but I — we probably shouldn't go 
there, but, as long as we're there for a minute, I agree with Justice 

Ginsburg. I’ve never seen a procedure like this. 

And I looked — I looked at this — the Federal cases, Brown and 

Thomas, that the Cleveland court cited. Those … [were] voir dire, … 

not mid-jury. 

I just hope this doesn’t happen with much regularity. And the fact that 

the trial judge is upset, that’s the reason that you should leave the jury 

alone, it seems to me. I think it’s very troublesome. 

App. 107a (emphasis added). 

c. Next came Justice Sotomayor: 

JUSTICE SOTOMAYOR: I must say that, like Justice Kennedy, I’m 
deeply troubled when trial judges intrude in the deliberative processes 

of juries. 

Most of the time when we're assessing bias, we’re assessing it on the 

grounds of extraneous evidence, a juror who has said one thing in voir 

dire and is now either a convicted felon or introduced extraneous 

circumstance. 
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But the degree of being convinced is the very essence of jury 

deliberations. This case is troublesome. 

App. 109a (emphasis added). 

d. Finally, during Ms. Williams’ argument, Justice Breyer noted that 

“maybe [the California Court of Appeal] didn’t properly state what Federal law is. 

Everybody has some concerns about that one.” App. 111a–112a (emphasis added). 

Justice Breyer’s questioning unambiguously assumed that, although reversal 

appeared inevitable on Question 1, Ms. Williams could pursue deferential review on 

remand: 

JUSTICE BREYER: Well, then your claim over in the Ninth Circuit is 

not that they didn't consider it, but that, rather, they considered it, but 

no reasonable juror could reach — no reasonable jurist could reach the 

conclusion that they reached on the issue. That argument is open to 
you. 

App. 113a (emphasis added). 

These are not out-of-context snippets. The hostility to the warden’s 

substantive position was palpable. See Lyle Denniston, Argument recap: Pushing 

the envelope, needlessly, SCOTUSBLOG (Oct. 3, 2012, 1:45 PM) (the warden 

“probably was lucky that the Court did not grant review of” Question 2”), 

http://www.scotusblog.com/2012/10/argument-recap-pushing-the-envelope-

needlessly/ 

4. a. Justice Alito’s opinion for the Court held that the California Court of 

Appeal had not overlooked Ms. Williams’ claim. App. 70a–85a. The only surprise 

consisted of 12 words in the opinion’s introduction: 

Applying this rule in the present case, we hold that the federal claim 

at issue here (a Sixth Amendment jury trial claim) must be presumed 
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to have been adjudicated on the merits by the California courts, that 

this presumption was not adequately rebutted, that the restrictive 

standard of review set out in §2254(d)(2) consequently applies, and 
that under that standard respondent is not entitled to habeas relief. 
We therefore reverse the judgment of the Court of Appeals. 

App. 71a (emphasis added).  

Nothing in the body of the Court’s opinion, however, even purported to 

address whether Ms. Williams was entitled to habeas relief under a deferential 

standard. App. 72a–85a. Section I provided the factual and procedural background. 

App. 72a–76a. Section II addressed the appropriate legal standard, App. 76a–App. 

82a, holding that when “a state court rejects a federal claim without expressly 

addressing that claim, a federal habeas court must presume that the federal claim 

was adjudicated on the merits — but that presumption can in some limited 

circumstances be rebutted.” App. 79a. Section III determined that Ms. Williams 

failed to rebut that presumption. App. 82a–85a. The final paragraph held: “We 

think it exceedingly unlikely that the California Court of Appeal overlooked 

Williams’ federal claim, and the Ninth Circuit’s judgment to the contrary is 

reversed. The case is remanded for further proceedings consistent with this 

opinion.” App. 85a (emphasis added). There was no section adjudicating the merits 

of Ms. Williams’ constitutional claim.  None.  No analysis whatsoever. 

b. Upon review of the Court’s opinion, counsel for both sides conferred, 

and the warden interpreted the 12 words from the opinion’s introduction — “and 

that under that standard respondent is not entitled to habeas relief” — as 

precluding the Ninth Circuit from conducting deferential AEDPA review on 

remand. App. 102a–103a. Ms. Williams petitioned for rehearing, expressing 
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disagreement with the warden’s interpretation but asking the Court to “clarify that 

on remand the Ninth Circuit should adjudicate Ms. Williams’ substantive claim 

under deferential AEDPA review” and to delete the disputed 12 words from the 

Court’s opinion. App. 103a–104a. This Court summarily denied rehearing, App. 94a, 

and issued its mandate directing that “[t]he case is remanded to the United States 

Court of Appeals for the Ninth Circuit for further proceedings consistent with the 

opinion of this Court.” App. 97a–98a. 

5. On remand, the Ninth Circuit entered a per curiam order that “[i]n 

accordance with the Supreme Court’s opinion of February 20, 2013, as well as the 

resulting judgment, and taking note of the denial of a petition for rehearing on April 

15, 2013, the district court’s denial of Williams’s habeas petition is AFFIRMED.” 

App. 1a. There were, however, two concurring opinions. Chief Judge Kozinski 

explained: 

… I’m troubled by the Supreme Court’s treatment of Williams’s Sixth 

Amendment claim. Our confidence in the correctness of a guilty verdict 

in a criminal case rests in large part on the fact that 12 individuals, 

fairly chosen, unanimously agree that the defendant is guilty. In 

Williams’s case, there was a significant departure from this objective 

process. As documented by the trial transcript, the Superior Court 

appears to have removed a juror because he was holding out for 

acquittal. 

As several Justices noted at oral argument in the Supreme Court, such 

conduct by a trial judge is troubling. It cuts at the heart of our 

adversary system and casts doubt on the resulting verdict. If the trial 

judge may, during the course of deliberations, delve into the thought 

process of the jurors and remove those he disagrees with, our 

confidence in a unanimous verdict is necessarily diminished. 

It’s not clear to me that the trial judge’s actions here complied with 

clearly established Supreme Court precedent, but I’m not sure, as 

we’ve never ruled on the issue. It’s thus surprising that the Supreme 



10 

 

Court should have done so, particularly when it declined to have the 

question briefed, and its opinion contains no analysis supporting its 

conclusion. 

But, I have no doubt that that’s precisely what the Court did in its 

opinion, Johnson v. Williams, 133 S. Ct. 1088, 1091–92 (2013), and it 

stood by that holding when it denied the petition for rehearing. 

I hope I’m wrong, but can see no other way to read the Court’s actions. 

Deference to the judicial hierarchy leaves room for no other course of 

action on our part. But I take comfort in knowing that, if we are wrong, 

we can be summarily reversed. 

App. 5a–6a (Kozinski, C.J., concurring); see also App. 2a–5a (Reinhardt, J., 

concurring). The panel denied Ms. Williams’ petition for panel rehearing. App. 95a. 

REASONS FOR GRANTING THE PETITION 

I. The Mandate Rule Permitted the Ninth Circuit to Conduct a Deferential 

Analysis. 

The concurrences below expressed that, but for the disputed 12 words and 

this Court’s denial of rehearing, the panel would have conducted a deferential 

adjudication of Ms. Williams’ Sixth Amendment claim. Applying established 

principles of the mandate rule, the Ninth Circuit could have and should have 

proceeded to the merits of that claim. This Court’s legal analysis was expressly 

limited to the warden’s Question 1. There was no discussion of Question 2. The 

denial of rehearing signified only that rehearing is disfavored, with disputes 

regarding the scope of the mandate to be resolved on remand.  

1. This Court recently emphasized that, even if the literal language of its 

decision apparently terminated a claim, a court of appeals still has discretion to 

revive the claim on a ground not addressed by the Court, so long as the ruling on 

remand is not inconsistent with the Court’s actual reasoning. United States v. 
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Navajo Nation, 556 U.S. 287, 296 (2009) (“Navajo II”). “While a mandate is 

controlling as to matters within its compass, on the remand a lower court is free as 

to other issues.” Sprague v. Ticonic Nat’l Bank, 307 U.S. 161, 168 (1939); see Quern 

v. Jordan, 440 U.S. 332, 348 n.18 (1979). The “familiar doctrine that a lower court is 

bound to respect the mandate of an appellate tribunal and cannot reconsider 

questions which the mandate has laid at rest … does not tell us what issues were 

laid at rest.” FCC v. Pottsville Broad. Co., 309 U.S. 134, 140-41 (1940). 

On remand from this Court, therefore, it is “critical” for a court of appeals “to 

determine what issues were actually decided in order to define what is the ‘law’ of 

the case. This requires a careful reading of the [Supreme Court’s] opinion: 

observations, commentary, or mere dicta touching upon issues not formally before 

the Court do not constitute binding determinations.” Gertz v. Robert Welch, Inc., 

680 F.2d 527, 533 (7th Cir. 1982) (district court erred in viewing claim as foreclosed 

on remand), cert. denied, 103 S. Ct. 1233 (1983). For example, the First Circuit — in 

an opinion joined by then-Circuit Judge Breyer — held that this Court’s denial of a 

petition for rehearing, raising a question of retroactivity, could not be viewed as a 

ruling on the merits of that question: “[S]urely the denial of a petition for rehearing 

can have no greater precedential effect than the denial of a petition for certiorari, 

which is to say none.” Rivera Fernandez v. Chardon, 681 F.2d 42, 51 (1st Cir.), aff’d, 

103 S. Ct. 2611 (1982). 
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Because the same interpretative rules govern the mandates of the Supreme 

Court and of the Courts of Appeals,1 court of appeals decisions applying the 

mandate rule to their own decisions are instructive. In United States v. Cote, 51 

F.3d 178 (9th Cir. 1995), the Ninth Circuit held that the prior panel’s denial of a 

petition for rehearing, which had sought clarification that an issue remained open 

on remand to the district court, did “not imply any judgment on the merits.” Id. at 

181. Cote expressed the court’s “regret having led the district court astray by our 

earlier failure to use the simple words that would have obviated this problem.” Id. 

at 183. See Moore v. Anderson, 222 F.3d 280, 284 (7th Cir. 2000) (the “summary 

denial of [a] petition for rehearing did not create law of the case nor did it expand 

the compass of our original mandate,” although “[i]n retrospect … it certainly would 

have been helpful for all concerned if we had briefly explained the basis for our 

denial of the state’s petition for rehearing”). 

The Court’s Navajo decisions are instructive. In United States v. Navajo 

Nation, 537 U.S. 488 (2003) (“Navajo I”), the Court addressed whether the Navajo 

Nation had stated a claim under the Indian Tucker Act, which gives the Court of 

Federal Claims jurisdiction where a tribe holds a substantive claim for damages 

against the federal government. Id. at 502–03. The tribe cited three statutes as a 

source of the substantive claim: the Indian Mineral Leasing Act of 1938, Indian 

Mineral Development Act of 1982, and 25 U.S.C. § 399. Id. at 508–09. Rejecting 

those arguments, this Court concluded that “we have no warrant from any relevant 

                                            
1 See generally CHARLES ALLAN WRIGHT et al., 18B FED. PRAC. & PROC. JURIS. § 4478.3 (2d ed. supp. 

2013). 
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statute or regulation to conclude that his conduct implicated a duty enforceable in 

an action for damages under the Indian Tucker Act.” Id. at 514. On remand, the 

Court of Federal Claims held that Navajo I precluded the tribe from relying on any 

other statutes as a source of claims under the Indian Tucker Act. See Navajo II, 556 

U.S. at 1554. But the Federal Circuit reversed, holding that the Navajo-Hopi 

Rehabilitation Act of 1950 and the Surface Mining Control and Reclamation Act of 

1977 supported the tribe’s Indian Tucker Act claim. See id.  

Although this Court ultimately reversed the Federal Circuit’s ruling on the 

merits, it agreed that Navajo I permitted the lower courts to reach the question. 

Although the literal language of Navajo I appeared to foreclose further review,  

our opinion (like the Court of Appeals decision we were reviewing … ) 

did not analyze any statutes beyond the IMLA, the IMDA, and § 399. 

It is thus conceivable, albeit unlikely, that some other relevant statute, 

though invoked by the Tribe at the outset of the litigation, might have 

gone unmentioned by the Federal Circuit and unanalyzed by this 

Court. 

 So we cannot say that our mandate completely foreclosed the 

possibility that such a statute might allow for the Tribe to succeed on 

remand. 

Navajo II, 556 U.S. at 1555. The Federal Circuit’s error was in failing to apply the 

actual reasoning of Navajo I to the substance of the new-but-similar statutory 

arguments on remand, but it was fully justified in considering those arguments on 

the merits. 

2. Applying ordinary principles of the mandate rule, this Court’s opinion 

clearly should have permitted the Ninth Circuit to conduct a deferential analysis of 
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Ms. Williams’ Sixth Amendment Claim. That question was plainly outside the 

compass of this Court’s decision. 

First, and most obviously, the Court denied certiorari on the warden’s 

Question 2 . A party cannot even argue a point on which certiorari was denied. City 

News & Novelty, Inc. v. City of Waukesha, 531 U.S. 278, 282 (2001); Caterpillar Inc. 

v. Lewis, 519 U.S. 61, 70 n.7 (1996); Missouri v. Jenkins, 495 U.S. 33, 53 (1990) (“As 

we denied certiorari on the first question presented by the State’s petition … , we 

must resist the State’s efforts to argue that point now.”). 

Second, it was with good reason that the Court denied certiorari on Question 

2. The Ninth Circuit had not reached it. ‘This Court  … is one of final review, not of 

first view.’” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 529 (2009). Cf. 

United States v. Apel, 571 U.S. ___ (2014) (Alito, J., concurring) (“The Ninth Circuit 

did not rule on the constitutionality of [the statute under review], and I see no 

reason to express any view on that question at this time.”). 

Third, Justices Kennedy, Ginsburg, Breyer, and Sotomayor indicated at oral 

argument that Question 2 was troublesome but outside the scope of the Court’s 

review. App. 105a–App. 117a. 

Fourth, this Court’s opinion reiterated the limited question before the Court: 

“We granted the warden’s petition for a writ of certiorari … in order to decide 

whether the Ninth Circuit erred by refusing to afford AEDPA deference to the 

California Court of Appeal’s decision.” App. 76a. Nowhere did the Court indicate 

that it had decided to broaden the scope of the certiorari grant to reach Question 2.  
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Finally, it makes no sense that, in just 12 words, the Court would summarily 

dispose of a claim that three justices (all of whom joined the opinion) expressly 

characterized as “troubling.” Whether or not Ms. Williams ultimately would prevail 

on deferential review, the question warrants serious consideration. See App. 5a–6a. 

3. The panel below could not see its way past this Court’s summary denial of 

rehearing. Why did the Court not take the opportunity to clarify the scope of 

remand?  

Navajo II already made clear that, on remand, the mandate rule could bar 

consideration only of the questions actually before the Court. This appeal presents a 

stronger case for further merits litigation on remand. Navajo I found “no warrant 

from any relevant statute or regulation to conclude that his conduct implicated a 

duty enforceable in an action for damages under the Indian Tucker Act.” 537 U.S. at 

514. Although Navajo I addressed only three specific statutes, the Court’s 

“reasoning in Navajo I … left no room for” a different result under the two statutes 

raised on remand. Navajo II, 556 U.S. at 1555. See id. at 1558 (Stevens, J., 

concurring) (“I agree that the precedent of [Navajo I] calls for the result reached 

here.”). Still, however, it was not error for the D.C. Circuit to consider that question 

on the merits. Id. at 1555. Here, the Court’s opinion contained no discussion at all of 

the substance of Ms. Williams’ Sixth Amendment claim. 

Rehearing was therefore unnecessary. The Court knew it had not reached the 

warden’s Question 2 and that, under settled principles of the mandate rule, review 

of that question in the first instance was for the Ninth Circuit. Petitions for 
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rehearing are, of course, strongly disfavored. EUGENE GRESSMAN et al., SUPREME 

COURT PRACTICE 818 (9th ed. 2007). Denial of rehearing likely reflected only that 

this Court does not wish to encourage petitions for rehearing, except when 

completely necessary. This Court frequently remands cases for further proceedings, 

and it could open the floodgates if it permitted parties to use Rule 44.1 to pepper it 

with post-judgment questions regarding proceedings on remand.2 

4.  Commentators have taken note of this odd situation, where the majority of 

a panel has asked this Court to reverse it. See DANA SHILLING, L. DESK BOOK 

§ 24.06 & n.62 (citing Scott Graham, High Court Gives Ninth Circuit a Habeas 

Head-Scratcher, THE RECORDER, July 8, 2013. Certiorari in this case is important 

for the bar, for lower courts, and for this Court itself.  

First, consider the position of practitioners before this Court. If certiorari is 

denied, counsel in future cases will face a dilemma when isolated language in the 

Court’s opinion could be read as adjudicating an issue that, by all other indications, 

was not at issue. Should counsel advise the client to refrain from petitioning for 

rehearing — a course that carries the risk of being deemed to have acquiesced? 

After all, in this very controversy the Court found it significant that, before the 

California Court of Appeal, “Williams did not seek rehearing or otherwise suggest 

that the court had overlooked her federal claim.” App. 75a. Or should counsel advise 

the client to petition for rehearing—a course that carries the risk, as here, that the 

lower court will read significance into this Court’s denial of rehearing? By granting 

                                            
2 Peculiar circumstances prompted Ms. Williams to petition for rehearing in this case. This Court 

had noted that, before the California Court of Appeal, “Williams did not seek rehearing or otherwise suggest 

that the court had overlooked her federal claim.” App. 75a. 
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certiorari, this Court can clarify that Rule 44.1 petitions for rehearing are only for 

extraordinary situations where a party has no other remedy, and that lower courts 

should read nothing into the summary denial of rehearing. 

Second, consider the position of lower courts. Between them, Judges Kozinski 

and Reinhardt have over 64 years of experience as appellate judges. Neither could 

explain how or why this Court would have foreclosed deferential review of Williams’ 

claim. Everything in the proceedings — save the disputed 12 words and the denial 

of rehearing — told them their judicial duty was to reach the merits of Ms. Williams 

claim. But deference to the judicial hierarchy prevailed, even as they expressed 

complete bewilderment at their predicament.  

 Third, this Court stands to benefit from a grant of certiorari in this case. If 

practitioners can comfortably advise clients to forego precautionary petitions for 

rehearing, this Court should see fewer Rule 44.1 petitions. And if counsel can be 

reassured that the Court will not, in fact, unexpectedly reach issues outside a 

limited grant of certiorari, counsel can more comfortably submit shorter, more 

focused briefs in such cases. 

For these reasons, Ms. Williams asks this Court to grant certiorari and to 

reverse. The panel decision contravened Navajo II, and certiorari will be of broad 

benefit for the appellate bench and bar. 

II. This Court Never Asserted Jurisdiction Over the Warden’s Question 2. 

Moreover, the Court never assumed jurisdiction over Question 2. The 

Exceptions Clause requires this Court to adhere strictly to the statutes defining its 

appellate jurisdiction. Remarkably, this Court has never interpreted the “certiorari 
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granted” language of § 1254(1), enacted in 1948. This Court has addressed only the 

prudential implications of deciding questions on which certiorari was denied. Never 

has it addressed the jurisdictional implications of such a decision This case presents 

an important vehicle for this Court to do so. 

1. The Exceptions Clause “enable[s] congress to regulate and restrain the 

appellate power, as the public interests might, from time to time, require.” Martin 

v. Hunter’s Lessee, 14 U.S. 304, 333 (1816) (Story, J.). Where “Congress has 

provided [a] rule to regulate our proceedings … we cannot depart from it.” Wiscart 

v. D'Auchy, 3 U.S. 321, 327 (1796) (Ellsworth, C.J.). The “Supreme Court possesses 

no appellate power in any case, unless conferred upon it by act of Congress; nor can 

it, when conferred be exercised in any other form, or by any other mode of 

proceeding than that which the law prescribes.” Barry v. Mercein, 46 U.S. 103, 119 

(1847) (Taney, C.J.); see Am. Constr. Co. v. Jacksonville, T. & K.W. Ry. Co., 148 

U.S. 372, 378 (1893) (the Supreme Court “as it has always held, can exercise no 

appellate jurisdiction, except in the cases, and in the manner and form, defined and 

prescribed by congress”); United States v. Young, 94 U.S. 258, 259 (1876) (Waite, 

C.J.) (“we can proceed only in the manner which the law prescribes”). Congress’ 

“affirmative description” of the Court’s appellate jurisdiction “has been understood 

to imply a negative on the exercise of such appellate power as is not comprehended 

within it.” Durousseau v. United States, 10 U.S. 307, 314 (1810) (Marshall, C.J.). 

The mode of proceeding that the law prescribes is “[b]y writ of certiorari 

granted upon the petition of any party to any civil or criminal case.” 28 U.S.C. 
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§ 1254(1). The issuance of an unrestricted grant of certiorari gives this Court 

jurisdiction over the entire case, Am. Constr., 148 U.S. at 382, including for review 

of plain error, Izumi Seimitsu Kogyo Kabushiki Kaisha v. U.S. Philips Corp., 510 

U.S. 27, 32 (1993). But consistent with Chief Justice Marshall’s opinion for the 

Court in Durousseau, a limited grant of certiorari constitutes a denial of certiorari 

as to other questions. G.M. Leasing Corp. v. United States, 429 U.S. 338, 351 n.17 

(1977). Compare Missouri v. Jenkins, 490 U.S. 1034 (1989) (certiorari “granted 

limited to Question 2”), with Missouri v. Jenkins, 495 U.S. at 53 (“we denied 

certiorari on the first question”).  

2. To be sure, this Court has, on a few occasions, addressed a question on 

which it initially denied certiorari. “An order limiting the grant of certiorari does 

not operate as a jurisdictional bar. We may consider questions outside the scope of 

the limited order when resolution of those questions is necessary for the proper 

disposition of the case.” Piper Aircraft Co. v. Reyno, 454 U.S. 235, 246 n.12 (1981).  

Piper Aircraft cited four cases for this proposition.3 There are three ways to 

view those cases, and under none of those views did this Court exercise jurisdiction 

over Question 2 of the warden’s petition here. 

                                            
3 See Redrup v. New York, 386 U.S. 767, 769-70 (1967) (per curiam) (“The Court originally limited 

review in these cases to certain particularized questions …. But we have concluded that the 

hypothesis upon which the Court originally proceeded was invalid, and accordingly that the cases 

can and should be decided upon a common and controlling fundamental constitutional basis, without 

prejudice to the questions upon which review was originally granted.”); Propper v. Clark, 337 U.S. 

472, 476 (1949) (“This latter issue was brought forward by the petition for certiorari, Question 

Presented No. 3, and before argument its discussion by brief and at the bar was formally requested 

by this Court, although no order to that effect was entered.”); McCandless v. Furlaud, 293 U.S. 67, 

71 (1934) (“statements of counsel made at the oral argument in this Court, in answer to inquiries, 

and confirmed by examination of the original record, enable us to dispose of the case without passing 

on the specific question” on which certiorari was granted); Olmstead v. United States, 277 U.S. 438, 
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First, when this Court affirmatively declares it is reaching a question not 

within the scope of a limited grant of certiorari, that affirmative statement could 

itself be viewed as an informal grant of certiorari. The Court has not interpreted 

§ 1254(1) to require the common law formalities of a writ of certiorari. Upon the 

vote to grant certiorari, the Clerk “enter[s] an order to that effect,” and a “formal 

writ will not issue unless specially directed.” U.S. Sup. Ct. R. 16.2. Here, however, 

the Court’s opinion made no affirmative statement that it was reaching Question 2, 

contained no analysis of Question 2, and reiterated that the Court “granted the 

warden’s petition for a writ of certiorari … to decide whether the Ninth Circuit 

erred by refusing to afford AEDPA deference to the California Court of Appeal’s 

decision.” App. 76a. 

Second, Piper Aircraft confined Redrup, Propper, McCandless, and Olmstead 

to instances “when resolution of those questions is necessary for the proper 

disposition of the case.” 454 U.S. at 246 n.12. In that narrow circumstance, the fact 

that the Court granted certiorari to resolve one question can be viewed as an 

implied grant of the necessarily related question. Here, it cannot seriously be 

contended that resolution of Question 2 was necessary to the proper resolution of 

the antecedent Question 1. 

Third, this Court could disapprove the practice of reaching questions on 

which it declines to grant certiorari. Three of the four decisions cited in Piper 

Aircraft — Olmstead McCandless, and, apparently, Propper — were decided under 

                                                                                                                                             
466 (1928) (discussion of issues outside order limiting certiorari was “[t]o avoid any misapprehension 

of our views” on question that dissenting justices, “departing from that order,” wished to address).  
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the Judges’ Bill of 1925, which did not contain the “granted” language of the present 

statute.4 Piper Aircraft, which involved an unrestricted grant in one case and a 

limited grant in a related case, determined that the “questions on which certiorari 

was granted are sufficiently broad to justify our discussion,” 454 U.S. at 246 n.12, 

and did not address § 1254 at all. Only Redrup potentially contravened § 1254(1), 

but there was no discussion of § 1254(1) or of jurisdiction at all.5 Rather, the 

majority and the dissent debated only the prudential implications of resolving the 

cases on grounds on which the Court denied certiorari. Redrup, 386 U.S. at 772 

(Harlan, J., dissenting) (“these dispositions do not reflect well on the processes of 

the Court”).  

Compliance with the terms of § 1254(1) would put little burden on this Court 

when it chooses to address a question on which it initially denied certiorari. At any 

point before judgment, the Clerk could enter a Rule 16.2 order expanding the grant 

of certiorari. Even if that order postdated argument, the Court would have broad 

discretion whether to order supplemental briefing or supplemental argument. The 

Court could summarily decide the question based on the certiorari-stage briefing, as 

it frequently does in habeas cases.  

                                            
4 See 43 Stat. 936 § 240(a) (1925) (“[I]t shall be competent for the Supreme Court …to require by 

certiorari … that the cause be certified to the Supreme Court for determination by it with the same 

power and authority, and with like effect, as if the cause had been brought there by unrestricted writ 

of error or appeal.”). It appears that the petition in Clark v. Propper, 169 F.2d 324 (2d Cir. Aug. 3, 

1948), cert. granted, 335 U.S. 902 (Jan. 3, 1949), would not have been subject to § 1254(1), which was 

enacted on June 25, 1948, and became effective on September 1, 1948. See 62 Stat. 928 (1948). 
5 In opposing rehearing below, the warden cited Justice Ginsburg’s dissent in Reno v. Am.-Arab Anti-
Discrimination Comm., 525 U.S. 471, 497 (1999) (Ginsburg, J., dissenting) (“The petition for 

certiorari asked this Court to review the merits of respondents' selective enforcement objection, but 

we declined to do so, granting certiorari on the jurisdictional question only …. We thus lack full 

briefing on respondents' selective enforcement plea and on the viability of such objections 

generally.”). Again, however, the concerns expressed were jurisdictional, not prudential. 
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The benefits, beyond those cited in section I.4, are manifest. This Court first 

exercised judicial review to enforce Article III’s limitations on this Court’s 

jurisdiction. The people’s “original and supreme will organizes the government, and 

assigns to different departments their respective powers.” Marbury v. Madison, 5 

U.S. 137, 176 (1803). Under the Exceptions Clause, it is for Congress to define the 

mode of this Court’s exercise of its appellate jurisdiction. Barry, 46 U.S. at 119. 

Although Congress has given this Court near-unfettered discretion in 

deciding which cases to take from the federal courts of appeals, this Court still must 

adhere to the mode specified by Congress. The Court could have asserted 

jurisdiction over the warden’s Question 2, the fact is that it did not. Under no 

reading of § 1254(1) can the denial of certiorari on Question 2 or the denial of 

rehearing constitute a grant of certiorari under § 1254(1).  
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CONCLUSION 

This Court should grant certiorari, reverse the judgment below, and remand 

for deferential § 2254(d) adjudication of Ms. Williams’ Sixth Amendment claim.  
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