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CERTIFICATE OF INTERESTED PARTIES 

 The following persons have an interest in the outcome of this case. These 

representations are made in order that the judges of this Court may evaluate 

possible disqualification or recusal. 

 This case arises out of a criminal environmental prosecution brought by the 

United States in the United States District Court for the Southern District of Texas 

styled as United States v. CITGO Petroleum Corporation, CITGO Refining and 

Chemicals Company, L.P., and Philip D. Vrazel, Cr. No. 2:06-cr-00563.  

 After a trial by jury, the two defendant corporations, CITGO Petroleum 

Corporation and CITGO Refining and Chemicals Company, L.P., were convicted 

of Counts 4 and 5 in the indictment for operating two large tanks (approximately 

250 feet in diameter and 30 feet tall) as oil-water separators without first installing 

emission control devices required by the Clean Air Act.1  

 The twenty petitioners are Jewell Allen, Rosalinda Armadillo, Mavis Branch, 

Feliciano Cantu, Dave Galloway, John Garcia, Julian Garcia, Julian Garcia, III, 

Robe Garza, Victoria Garza, Desiree Lara (behalf of herself and her minor child 

S.B.), Diana Linan, Thelma Morgan, Joel Mumphord, Janie Mumphord, Frank 

Perez, Jean Salone, James Shack, Betty Whiteside, and Bertha Wilson (the 

                                                 
1 The individual, Philip D. Vrazel, was charged in Count 3 that was severed and then 
dismissed (Dkt. No. 563). Mr. Vrazel and CITGO Refining and Chemicals Company, 
L.P. were also charged in Counts 6-10 which were misdemeanor counts tried to the court 
in a separate proceeding.  Mr. Vrazel was found not guilty on all of those counts.   
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“community victims” or “victims”).  The petitioners lived or worked in the 

neighborhoods close to the tanks at issue in the criminal case.  Many of the victims 

were petitioners in an earlier mandamus petition, which this Court granted.  See In 

re: Allen, 701 F.3d 734 (5th Cir. 2012) (granting mandamus relief because the 

district court had improperly failed to consider the petitioners’ arguments that they 

were “victims” of CITGO’s crimes).  On remand, the district court found that all of 

the petitioners were victims.   

 Because this is a mandamus petition, the United States District Court for the 

Southern District of Texas (Rainey, J.) is a nominal respondent.  Fed. R. App. P. 

21(b)(4). 
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STATEMENT OF RELATED PROCEEDINGS 

 Three appeals have been filed that relate to this petition.  CITGO has filed a 

notice of appeal challenging its conviction (DE 919).   The United States has filed 

a cross-appeal (DE 936).  And several days ago, on May 29, 2014, the United 

States filed a notice of appeal challenging the district court’s denial of restitution 

that is at the center of this petition (DE 965).  Both CITGO’s appeal and the United 

States’ cross-appeal are currently before this Court under a single case number, 

No. 14-40128.  Petitioners assume that the United States’ latest appeal will also be 

assigned the same case number. 

   In addition to this petition for rehearing en banc, the victims are 

simultaneously filing a petition for panel rehearing.   
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PETITION FOR REHEARING EN BANC 

 Pursuant to Federal Rule of Appellate Procedure 35, petitioners Jewell Allen 

et al. (hereinafter cited as the “victims”) respectfully submit this petition for  

rehearing en banc of the decision rendered by a panel of this Court on May 19, 

2014, in In Re Jewell Allen, No. 14-40505.  This decision involves an issue of 

exceptional public importance, namely whether a district court must announce all 

parts of a criminal sentence – including a decision not to award restitution – in a 

public court hearing. 

INTRODUCTION AND STATEMENT OF THE ISSUE 

 It is a fundamental premise of American criminal justice that the public – 

including crime victims – will be able to see with their own eyes whether justice is 

being done.  In this case, after nearly seven years of delay, one hundred crime 

victims went to the defendant’s public sentencing to see whether the district judge 

would grant them restitution.  The district judge told them that he was deferring the 

restitution issue.  The victims quickly filed a motion alerting the court to the fact 

that federal law requires all restitution decisions to be announced in open court.  

The district court simply ignored their motion for several months.  It then entered a 

written order denying them any restitution, placing that order only on PACER (a 

pay-for-view, internet service unavailable to the victims).  As a result, the 

      Case: 14-40505      Document: 00512648831     Page: 8     Date Filed: 06/02/2014



2 
 

petitioners in this case (and hundreds of other similarly situated victims) first 

learned that they would receive no restitution from mass media reports.   

 A decision by panel of this Court has now upheld the district court’s actions.  

The panel decision should be reconsidered en banc.  Allowing a trial court to 

impose any part of a criminal sentence outside a public courtroom is at odds with 

the First Amendment, the Crime Victims’ Rights Act (CVRA), and a specific 

statutory directive from Congress.  The only reason the panel gave for allowing 

this novel approach is that the victims could “provide no authority demonstrating a 

clear and indisputable right” to relief in these circumstances.  Op. at 4.  Where (as 

in this case) a district court’s actions are unprecedented, the panel should not have 

withheld relief because no previous appellate court had faced this problem.  The 

full Court, acting en banc, should rehear the case and overturn the panel’s decision.   

STATEMENT OF FACTS, COURSE OF PROCEEDINGS, AND 
DISPOSITION 

 Nearly eight years ago, on August 9, 2006, CITGO Petroleum Corporation 

and CITGO Refining and Chemicals Company, L.P. (hereinafter referred to simply 

as “CITGO”) were charged with environmental crimes in an indictment relating to 

operating two huge tanks as oil-water separators for ten years without the 

appropriate controls to prevent release of the well-known carcinogen, benzene. On 

June 27, 2007, a jury found CITGO guilty of two counts, one for each of the tanks.    

After CITGO was convicted, the United States identified more than one hundred 
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persons from surrounding, impoverished areas that it believed qualified as victims 

under the Crime Victims’ Rights Act.  When the district concluded that they were 

not victims, they obtained their own legal counsel and petitioned this Court to 

overturn the district court’s decision.  On September 6, 2012, this Court granted 

their petition for a writ of mandamus, directing a fuller review of the issue.  In re: 

Allen, 701 F.3d 734, 735 (No. 12-40954) (5th Cir. 2012). 

 On remand, the victims filed additional pleadings explaining why they had 

been directly and proximately harmed by CITGO’s crimes.  On September 14, 

2012, the district court reversed its previous ruling, finding the victims to be 

protected “crime victims” under the CVRA because of various physical harms they 

had suffered.  DE 819 at 7.1  The victims then sought restitution for medical 

screening to evaluate any future health harms (i.e., cancer) they might suffer as the 

result of CITGO releasing into their neighborhoods a dangerous “chemical 

cocktail.”  App. 161 (quoting Tr. 5/2/08 (DE 622) at 80).   At this point, months 

of delay ensued for reasons not entirely clear from the record.   

 Ultimately, on December 9, 2013, the prosecutors, the victims’ counsel, and 

approximately one hundred victims appeared at the courthouse for a sentencing 

hearing that the court had previously announced.  The district court judge had, 

however, neglected to note the date on his calendar and therefore was not at the 

                                                 
1 References in this petition to “DE” are to district court’s docket entries.  References to 
“App.” are to the appendix filed along with the mandamus petition.  
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courthouse.  The sentencing was postponed. 

 About two months later, on February 5, 2013, approximately one hundred 

victims came for the rescheduled sentencing.  They had all filed victim impact 

statements with the district court and expected to hear the court announce whether 

they would receive their requested restitution.   

 They left disappointed.  The district judge appeared and simply imposed the 

expected fine.  He then ducked out, saying he would not give an oral decision on 

restitution lest the victims “not really fully grasp what the ruling involves.”  App. 

275.   The district court stated that he would hold the matter open for a further 90 

days, as permitted by statute.  18 U.S.C. § 3664(d)(5).   

 The victims were perplexed and then became worried that the court intended 

to deliver only a written opinion – a plainly impermissible process.  Because of 

their concern, the victims filed a pleading objecting to any such approach.  App. 

287-89. The victims explained that federal law directly requires all parts of the 

criminal sentence – including restitution – to be announced in open court.  App. 

287-88.  The victims noted that they were “keenly interested” in the restitution 

issue and that “many plan to attend the Court hearing where the restitution decision 

will be announced.”  App. 288-89.   

 After disappearing for two-and-a-half months, the district judge did not 

publicly reappear to announce his judgment.  Instead, on the evening of April 30, 
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2014, the district judge merely lodged his written decision denying restitution on 

PACER.   Hundreds of victims who had filed victim impact statements first 

learned from ensuing news reports that they had been denied restitution.  

 On May 13, 2014, the victims filed with this Court a CVRA petition for a writ 

of mandamus, challenging both the district court’s failure to grant them any 

restitution and the fact that it had made its ruling outside a public courtroom.  With 

regard to the decision’s substance, the victims explained that, contrary to the 

district court’s assertions, they had provided specific evidence to justify restitution.  

With regard to the decision’s procedure, the victims contended that the district 

court’s action was “plainly illegal” under the First Amendment, the CVRA, and the 

congressional requirement that trial courts must announce all decisions about a 

criminal defendant’s sentence in public view, 18 U.S.C. § 3553(c). 

 Acting rapidly in light of the CVRA’s requirement for review within 72 

hours, 18 U.S.C. § 3771(d)(3), this Court directed responses from the United States 

and CITGO.  The United States answered by fully agreeing with the victims, 

explaining that “[b]ecause the district court clearly abused its discretion in entering 

only a written decision denying restitution, this Court should grant the victims’ 

petition for a writ of mandamus and remand for resentencing.”  USA Resp. at 27.  

CITGO opposed all of the victims’ arguments. 

 On May 19, 2014, a panel of this Court (Davis, Southwick, and Higginson) 
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issued a per curiam opinion denying the victims’ mandamus petition.  Relying 

heavily on the “clear and indisputable error” standard associated with mandamus 

relief, the panel concluded that it “cannot say that the district court clearly and 

indisputably erred” in refusing to award restitution to the victims.  Op. at 3.  

Turning to the district court’s failure to announce its decision in open court, the 

panel acknowledged that, “[t]o be sure, 18 U.S.C. § 3553(c) provides that . . .[i]f 

the court does not order restitution . . . the court shall include in the statement the 

reason therefor.’”  Op. at 3.  The panel nonetheless held that the victims “provide 

no authority demonstrating a clear and indisputable right, amenable to and 

warranting mandamus relief under § 3771(d)(3), or indeed appropriate for 

supervisory mandamus intercession, to have such a final restitution determination . 

. . announced in open court after the defendant’s sentencing.”  Op. at 4.  

According, the panel denied the victims’ mandamus petition. 

 The victims now file this timely petition for rehearing en banc.2   

ARGUMENT AND AUTHORITIES 

 The full Court should rehear hear this case en banc and announce a clear rule 

that district courts must announce their decisions about whether or not to a 

defendant will be sentenced to pay restitution in open court.   

                                                 
2  Because the United States has recently filed its own notice of appeal regarding the 
merits of the district court’s restitution denial, the Court will have an opportunity to 
review that question anew without the need for rehearing.  Accordingly, the victims limit 
their petition for rehearing to the issues surrounding public court proceedings.      
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I. IT IS A FUNDAMENTAL PRINCIPLE OF AMERICAN JUSTICE 
THAT SENTENCING DECISIONS MUST BE ANNOUNCED 
BEFORE THE PUBLIC IN OPEN COURT.   

 
 Congress has commanded that the trial court must announce all decisions 

about a defendant’s sentence in public view – including decisions about whether or 

not to award restitution.  Title 18 U.S.C. § 3553(c) directs that “[t]he court, at the 

time of sentencing, shall state in open court the reasons for its imposition of the 

particular sentence . . . .” (emphasis added).   And, “[i]f the court does not order 

restitution . . . the court shall include in [its open court] statement the reason 

therefor.”  18 U.S.C. § 3553(c) (2d paragraph) (emphasis added); see Dolan v. 

U.S., 560 U.S. 605, 622 (2010) (Roberts, C.J., dissenting) (noting that “the court 

‘at the time of sentencing’ must ‘state in open court the reasons for its imposition 

of the particular sentence’ – including its reasons for ‘not order[ing] restitution’ if 

it fails to do so”) (emphases added).   

 The panel nonetheless upheld the district court’s decision to release the 

restitution ruling outside of open court, reasoning that the victims had “provide[d] 

no authority” showing a right to have the decision on their restitution request 

announced in open court.  Op. at 4.  The en banc court should grant rehearing on 

this critical issue.  The simple reason that the victims could not provide any such 

authority is that, so far as the victims can determine (and so far as revealed in the 

United States’ and CITGO’s responses) the district court’s action was truly 
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unprecedented.   

 A fundamental premise of American criminal justice is that the proceedings 

are public – particularly sentencing proceedings.  Simply put, “sentencing 

proceedings have historically been open to the . . . public.”  In re Hearst 

Newspapers, L.L.C., 641 F.3d 168, 177 (5th Cir. 2011).  See, e.g., State v. 

Chancellor, 32 S.C.L. (1 Strob.) 347 (1847) (“All sentences must be passed in 

open Court, and in the presence of the party. Exposure to the public eye is a 

material part of every sentence, and leads to much judicial consideration.”).    

Public sentencing “proceedings are . . . extremely significant to victims of crimes, 

to family members of victims, and to members of the community in which the 

crime occurred.”  United State v. Alcantara, 396 F.3d 189, 198 (2d Cir. 2005).   

 Indeed, this Circuit (and every other Circuit to address the issue) have held 

that the public has a First Amendment right to view criminal sentencing decisions 

because “[sentencing hearings] are surely as much an integral part of a criminal 

prosecution as are preliminary probable-cause hearings . . . or bail hearings, all of 

which have been held to be subject to the public’s First Amendment right of 

access.”  In re Hearst Newspapers, L.L.C., 641 F.3d 168, 177 (5th Cir. 2011).  An 

open sentencing process “assure[s] the public that procedural rights are respected, 

and that justice is afforded equally,” while on the other hand sentencing without 

the public present “breed[s] suspicion of prejudice and arbitrariness, which in turn 
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spawns disrespect for law.” Id. at 177 (quoting Richmond Newspapers, Inc., 448 

U.S. 555, 595 (1980)).   

 In demanding that victims produce “authority” for their position, the panel 

had the matter backwards.  The issue was not whether the victims could provide 

supporting authority proving that a judge was forbidden from announcing part of 

his sentence outside an open court, but rather whether the other parties could 

provide authority showing that such a radical departure from standard court 

practice was permitted.  Cf. In re Hearst Newspapers, L.L.C., 641 F.3d 168, 

177 (5th Cir. 2011) (noting “numerous cases from the nineteenth century 

describing sentencing proceeding held in open court”). 

 The United States could provide no such authority and, to the contrary, told 

this Court that “the district court clearly abused its discretion in entering only a 

written decision denying restitution” and that, as a result, “this Court should grant 

the victims’ petition for a writ of mandamus and remand for resentencing.”  USA 

Resp. at 27.  The United States went on to provide an illustrative case from this 

Court demonstrating how the district court departed from recognized principles.  

Id. (citing United States v. Gilman, 478 F.3d 440, 447 (5th Cir. 2007) (“This Court 

has held that ‘because Section 3553(c) calls for an explanation “in open court” at 

the time of sentencing, we may remand for resentencing when a court has provided 

no explanation at the sentencing hearing’”)).  Likewise, CITGO could provide no 
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authority whatsoever that the district court’s action was permitted and seemed to 

concede that the district judge’s action was illegal.  CITGO Resp. at 28-30.   

  In their petition, the victims cited prominently this Court’s ruling in In re 

Hearst Newspapers, L.L.C., 641 F.3d 168 (5th Cir. 2011), as clear authority for 

their right to see a public ruling on their restitution request.  Pet. 49-50. The panel 

did not address the important constitutional principles at stake if district courts are 

allowed to render restitution rulings in private.  The victims also cited more 

specific cases on the congressional mandate embodied in 18 U.S.C. § 3553(c), 

including United States v. Sepulveda-Contreras, 466 F.3d 166 (1st Cir. 2006) 

(cited in Pet. at 48), which held that the district court erred when it included 

sentencing conditions in a written judgment without announcing them in open 

court.  This case establishes clear error when a district court announces a 

sentencing condition to the detriment of a defendant outside of open court.  Now 

that Congress has recognized that crime victims have rights – including a specific 

“right” to restitution as provided by law, 18 U.S.C. § 3771(a)(6) – it was likewise 

clear error for the district court to announce a decision to the detriment of the 

victims outside of open court.  See 150 Cong. Rec. S4262 (Apr. 22, 2004) 

(statement of Sen. Feinstein) (“The CVRA was designed to show that the criminal 

justice system “can and should care about both the rights of accused and the rights 

of victims”).   
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 The panel decision appears to rest on the fundamentally mistaken notion that 

the district court’s decision to deny restitution privately was not a big deal, given 

that the court had announced publicly that it was deferring a ruling on the 

restitution issue.  But the panel had no legal basis for concluding that certain 

restitution decisions can be deemed so unimportant that they can be announced in 

private.  More fundamentally, the panel’s assessment was simply wrong.  For the 

hundreds of victims affected by this ruling, the district court’s decision to deny 

them restitution was the most important single decision in nearly eight years of 

litigation.  And even more remarkable, the restitution decision in this particular 

case was, literally, a potential life-or-death issue – i.e., whether to award restitution 

to allow hundreds of indigent crime victims access to medical care for cancer 

screening procedures that could potentially be life-saving. 

 If the panel decision is allowed to stand, hundreds of (mostly minority and 

indigent) crime victims will be left with the very clear impression that their rights 

are not as valuable as the rights of a well-heeled, corporate criminal.  This is 

precisely the cynicism that this Court has warned against in commanding that 

sentencing proceedings must be open to the public.  See In re Hearst Newspapers, 

L.L.C., 641 F.3d at 177-80.   

 Crime victims should never again learn for the first time from a television 

program that they have been denied restitution.  The CVRA promises victims that 
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they have the right “not to be excluded from any . . . public court proceeding . . . ,” 

18 U.S.C. § 3771(a)(3), a provision embracing sentencing proceedings.  The 

CVRA also requires courts to treat victims “with fairness and with respect for the 

victim’s dignity,” 18 U.S.C. § 3771(a)(8).  These rights are all compromised in a 

procedure that makes mass media the way in which victims learn whether a 

convicted criminal will be ordered to pay for harms he has inflicted on them.   

 The panel’s terse decision referred to the fact that 18 U.S.C. § 3664(d)(5) 

permits a trial court to defer ruling on restitution for 90 days after pronouncement 

of the rest of the sentence.  Op. at 4.  The 90-day deferment provision, however, in 

no way relieves a district court of its clear duty to announce its ultimate restitution 

decision in open court.  Section 3664(d)(5) merely provides that “[i]f the victim’s 

losses are not ascertainable by the date that is 10 days prior to sentencing, the 

attorney for the Government or the probation officer shall so inform the court, and 

the court shall set a date for the final determination of the victim’s losses, not to 

exceed 90 days after sentencing.”  The 90-day extension provision, by its plain 

terms, only allows a court to “set a date” for the final determination of the victim’s 

losses” – i.e., set a date for an open court hearing for this announcement.  Here, of 

course, the district court never did set a date.   

 Even more important, nothing in § 3664(d) overrules the public-

announcement requirements found in § 3553(c).  The panel was simply wrong to 
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assert that the district court acted “consistent with the § 3553(c) imperative cited 

by [the victims]” because the court “announced that it would not order restitution 

at sentencing . . . .”  Op. at 4.  The § 3553(c) imperative is simple and 

straightforward – and specifically covers restitution.  Section 3553(c) directly 

provides that “[t]he court, at the time of sentencing, shall state in open court the 

reasons for its imposition of the particular sentence” and “if the court does not 

order restitution . . . , the court shall include in the [public] statement the reason 

therefor.”  18 U.S.C. § 3553(c) (emphases added).  The district court plainly and 

simply violated the congressional command to announce its final ruling on 

restitution – one way or the other – “in open court.”  

 The hundreds of victims directly interested in whether they would obtain 

restitution did not have the opportunity to observe the district court when it pushed 

an electronic “send” button to deny their requests.  Many of CITGO’s victims are 

indigent and do not have internet access in their homes – much less to PACER, a 

fee-based electronic database. Moreover, while the U.S. District Court for the 

Southern District of Texas maintains a public (non-fee) website, to date the court 

has not placed its restitution decision there – even under its “notable cases” 

section.  See http://www.txs.uscourts.gov/notablecases/ (visited May 10, 2014) (no 

CITGO case on the website).   

 The panel also did not address a related failure by the district court – a failure 
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that the victims pressed at length in their petition.  Pet. at 52-56.  In denying 

restitution, the district court relied on the victims’ alleged failure to comply with a 

directive from the court to “identify any additional evidence” supporting their 

restitution claim.  App. 8.  That directive, however, was never communicated to 

victims’ counsel and, remarkably, is contained in transcript (from October 31, 

2013) that is not found on PACER or any official source.  Instead, the district court 

quoted from a private transcript that CITGO had apparently arranged to pay the 

court reporter to produce solely for it – and then had lodged with the Court in 

support of a separate issue.  Neither the court reporter nor CITGO gave notice that 

the transcript had been ordered or prepared. To date, more than five months later, 

an official transcript of the October 31 hearing has never been placed onto 

PACER.  

 To ensure transparency in the federal courts, 28 U.S.C. § 753 requires that all 

transcripts must be kept in the public court file.  To allow CITGO to confidentially 

obtain its own transcript of proceedings violates this law by defeating the 

transparency that it is designed to provide.  CITGO should not be allowed to 

covertly stockpile full transcripts of court proceedings (such as the October 31 

proceeding) and then attach hand-selected excerpts to their briefs.  The public has 

no way to verify whether those excerpts fairly reflect the proceedings that occurred 

on that day.  This error, too, demands correction.  The panel did not address this 
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important issue in its decision, so the full court should also rehear this case to 

address this clear departure from open and transparent court proceedings.     

II. THE ERRORS OF THE DISTRICT COURT WERE CLEAR, 
STRUCTURAL ERRORS DEMANDING EXERCISE OF A WRIT. 

 
  Some errors “undermine[] the structural integrity of the criminal tribunal 

itself” and are therefore “not amenable to harmless-error review.”  Vasquez v. 

Hillary, 474 U.S. 254, 263-64 (1986).  These structural errors can be corrected 

regardless of an individualized showing of prejudice.  See United States v. 

Dominguez Benitez, 542 U.S. 74, 81 (2004).  The district court’s errors  here 

concerned the basic (and constitutionally-protected) right to a public process for 

announcing the amount of restitution owed to literally hundreds of victims and to a 

fair opportunity to address concerns raised by the court to other parties.  The errors 

also violate the CVRA’s command that crime victims have “[t]he right to be 

treated with fairness,” 18 U.S.C. § 3771(a)(8).  These errors easily qualify as clear 

and indisputable structural errors.  Indeed, supervisory mandamus is appropriate in 

view of the importance of the rights at stake.  See In re: EEOC, 709 F.2d 392, 394 

(5th Cir.1983).   

CONCLUSION 

 For all these reasons, this Court should rehear this case en banc and clearly 

hold that decisions denying restitution must be announced in open court.   
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      Respectfully submitted, 
 
/s/ Paul G. Cassell 
Paul G. Cassell 
(Counsel of Record) 
S.J. QUINNEY COLLEGE OF LAW 
AT THE UNIVERSITY OF UTAH 
332 South, 1400 East, Room 101 
Salt Lake City, Utah 84112-0300 
Telephone: 801-585-5202 
Facsimile: 801-581-6897 
Email: cassellp@law.utah.edu* 
 
 
Paula Pierce 
State Bar of Texas No. 15999250 
Federal Bar No. 8954 
TEXAS LEGAL SERVICES CENTER  
815 Brazos, Suite 1100 
Austin, Texas 78701 
Telephone: 512-637-5414 
Facsimile: 512-477-6576 
Email: ppierce@tlsc.org 

 
Counsel for Petitioner Crime Victims

                                                 
* The daytime business address indicated above is for identification purposes and does 
not imply institutional endorsement by the University of Utah of the legal position 
advanced in this brief.  

      Case: 14-40505      Document: 00512648831     Page: 23     Date Filed: 06/02/2014



IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
 ___________________  

 
No. 14-40505 

 ___________________  
 
In re:  JEWELL ALLEN; ROSALINDA ARMADILLO; MAVIS BRANCH; 
FELICIANO CANTU; DAVE GALLOWAY; JOHN GARCIA; JULIAN 
GARCIA, III; JULIAN GARCIA; VICTORIA GARZA; ROBE GARZA; 
DESIREE LARA; DIANA LINAN; THELMA MORGAN; JANIE 
MUMPHORD; JOEL MUMPHORD; FRANK PEREZ; JEAN SALONE; 
JAMES SHACK; BETTY WHITESIDE; BERTHA WILSON, 
 
                    Petitioners 
 

 _______________________  
 

Petition for Writ of Mandamus to the 
Southern District of Texas 
USDC No. 2:06-CR-563-1 
 _______________________  

 
Before DAVIS, SOUTHWICK, and HIGGINSON, Circuit Judges.   

PER CURIAM:* 

Petitioners seek a writ of mandamus under the Crime Victims’ Rights 

Act, 18 U.S.C. § 3771(d)(3) (“CVRA”), pertaining to the district court’s denial 

of restitution.  The district court denied restitution under the Victim and 

Witness Protection Act (“VWPA”), the discretionary counterpart to the 

Mandatory Victims Restitution Act (“MVRA”).  The VWPA provides that the 

court “may order” defendants convicted of certain offenses to “make restitution 

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not 
be published and is not precedent except under the limited circumstances set forth in 5TH 
CIR. R. 47.5.4. 

United States Court of Appeals 
Fifth Circuit 

FILED 
May 19, 2014 

 

Lyle W. Cayce 
Clerk 
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to any victim of such offense[s].”  18 U.S.C. § 3663(a).  The VWPA further 

provides that the court “may decline” to order restitution “[t]o the extent the 

court determines that the complication and prolongation of the sentencing 

process resulting from the fashioning of an order of restitution under this 

section outweighs the need to provide restitution to any victims.”  18 U.S.C. § 

3663(a)(1)(B)(ii).   

“The language of the [VWPA] exemption provision gives the district court 

a certain amount of discretion in determining whether to consider additional 

evidence in assessing restitution.”  United States v. Dupre, 117 F.3d 810, 824 

(5th Cir. 1997); see also United States v. Cienfuegos, 462 F.3d 1160, 1167-68 

(9th Cir. 2006) (distinguishing between the MVRA and the VWPA).  Although 

courts have used this balancing exemption infrequently, courts have exercised 

their discretion to invoke this exemption in cases involving “difficult issues of 

causation and speculative loss.”  Dupre, 117 F.3d at 824; see, e.g., United States 

v. Fountain, 768 F.2d 790, 802 (7th Cir. 1985). 

In considering the record before us, and mindful of the mandamus 

posture of this matter,1 we conclude that Petitioners have not shown that the 

district court clearly and indisputably erred in finding that “the complication 

and prolongation of the sentencing process” involved in fashioning a restitution 

order for lifetime medical monitoring outweighed the need for such restitution 

in this case.  See 18 U.S.C. § 3663(a)(1)(B)(ii); In re Allen, 701 F.3d 734, 735 

(5th Cir. 2012) (citing In re Dean, 527 F.3d 391, 394 (5th Cir. 2008)).  In 

reaching this finding, the court held hearings, received over 800 victim impact 

statements, heard expert testimony from Citgo’s and the Government’s 

experts, heard oral testimony from over 90 members of the community, allowed 

1 Defendant Citgo’s appeal and the Government’s cross-appeal are currently pending before 
this court under Case No. 14-40128.   

2 
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the parties and victims extensive briefing on restitution, and issued a twenty-

page written opinion.  The court found that Petitioners and the Government 

“failed to show, based on a preponderance of the evidence, that medical 

monitoring is necessary based on their increased risk of future latent disease 

due to Tanks 116 and 117.”  In reaching this conclusion (as well as its other 

tandem restitution denial rulings), the court found there to be insufficient 

evidence on the issues of causation and cost calculation, including insufficient 

evidence as to the levels of exposure to emissions from Tanks 116 and 117, and 

as to the particular long-term health risks proximately caused by exposure to 

those levels of emissions.  The court further found there to be insufficient 

evidence as to the types of tests medically appropriate to test for the particular 

health risks posed, and the costs for those tests.  Finally, the court found that, 

considering the state of the evidence and the time already devoted to 

evaluating restitution, determining restitution would unduly complicate and 

prolong the sentencing process.  We cannot say that the district court clearly 

and indisputably erred in this regard.2   

We further find no clear and indisputable right, amenable to and 

warranting mandamus relief, based on the district court’s issuance of a final 

written order declining restitution pursuant to the above exemption provision 

of the VWPA.  To be sure, 18 U.S.C. § 3553(c) provides that “[t]he court, at the 

time of sentencing, shall state in open court the reasons for its imposition of 

the particular sentence,” and “[i]f the court does not order restitution…the 

court shall include in the statement the reason therefor.”  Title 18 U.S.C. § 

3664(d)(5), however, expressly allows a court a deferment period “not to exceed 

2 Although we hold that Petitioners have not shown a clear and indisputable right to 
relief through the writ of mandamus, we express no opinion as to the proper outcome under 
the standards of review applicable under any direct review process.  Compare United States 
v. Bengis, 631 F.3d 33, 41 (2d Cir. 2011), with Fountain, 768 F.2d at 802, with Dupre, 117 
F.3d at 824.  

3 
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90 days after sentencing” to make a restitution determination if “the victim’s 

losses are not ascertainable” prior to sentencing (as well as a 60 day period for 

victims to petition the court to amend a restitution order after discovering 

“further losses”).  Here, the district court held a sentencing hearing, heard 

testimony from victims, and received victim impact statements.  The court 

then, consistent with the § 3553(c) imperative cited by Petitioners, announced 

that it would not order restitution at sentencing, stating in open court as its 

reason that victim losses were not ascertainable due to their complexity.  

Petitioners provide no authority demonstrating a clear and indisputable right, 

amenable to and warranting mandamus relief under § 3771(d)(3), or indeed 

appropriate for supervisory mandamus intercession, to have such a final 

restitution determination—deferred pursuant to § 3664(d)(5), and then 

declined pursuant to § 3663(a)(1)(B)(ii)—announced in open court after the 

defendant’s sentencing. 

For the reasons above, IT IS ORDERED that the petition for writ of 

mandamus is DENIED. 

IT IS FURTHER ORDERED that Petitioners’ motion to waive the 

requirement for a 72 hour ruling on this matter, or alternatively to consolidate 

the petition with the related appeal, is DENIED as MOOT.  

IT IS FURTHER ORDERED that Dr. Melissa L. Jarrell’s motion for 

leave to file an amicus curiae brief is GRANTED.  

IT IS FURTHER ORDERED that Lawrence Jordan, Rosie Porter, and 

Rose Alvarez’s motion for leave to intervene is DENIED. 

IT IS FURTHER ORDERED that Petitioners’ motion for leave to file a 

reply is DENIED. 

4 
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TEL. 504-310-7700 

600 S. MAESTRI PLACE 

NEW ORLEANS, LA 70130 

   
May 19, 2014 

 
 
 
Mr. David J. Bradley 
Southern District of Texas, Corpus Christi 
United States District Court 
1133 N. Shoreline Boulevard 
Corpus Christi, TX 78401-0000 
 
 
 No. 14-40505 Jewell Allen, et al 
    USDC No. 2:06-CR-563-1 
    USDC No. 2:06-CR-563-2 
     
 
 
Dear Mr. Bradley, 
 
Enclosed is a copy of an opinion-order entered on 05/19/2014.  We 
have closed the case in this court.  
 
 
 
                             Sincerely, 
 
                             LYLE W. CAYCE, Clerk 

       
                             By: _________________________ 
                             Jamei R. Cheramie, Deputy Clerk 
 
 
                             
 
Enclosure(s) 
 
cc: 
 Honorable John D. Rainey 

Mr. Paul G. Cassell 
 Mr. Dick W. DeGuerin 
 Mr. Nicholas Andrew DiMascio 
 Mr. Robert Wayne Doggett 
 Mr. Nathan P. Eimer 
 Mr. Matt Edward Hennessy 
 Ms. Melissa L. Jarrell 
 Ms. Paula Pierce 
 Mr. Howard P. Stewart 
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U.S. Department of Justice 
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P.O. Box 23985 
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FAX: 202-305-0397 
Counsel for the United States 
 

Dick DeGuerin 
Matt Hennessey 
Catherine Baen 
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Counsel for defendants CITGO et al. 

Honorable John D. Rainey 
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 Dated: June 2, 2014 
 

/s/ Paul G. Cassell___________________ 
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