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REPLY BRIEF FOR THE PETITIONER

There is a square conflict among the lower courts regarding the second

question presented—whether this Court’s holding in Davis v. United States, 131 S.

Ct. 2419 (2011), should be extended beyond the narrow circumstances addressed in

that case.1 Davis held the good faith exception applicable because the officers’

actions accorded with “binding appellate precedent” that “specifically authorize[d]

[the] particular police practice.” Id. at 2429.

The court below held that Davis applied, notwithstanding the absence of any

precedent specifically addressing GPS tracking devices, because the officers could

“reasonably conclude a warrant was not necessary” by extrapolating from this

Court’s decisions relating to beepers. Pet. App. 21. Other lower courts have

expressly rejected that approach and limited Davis to the situation presented in

that case, where there was specific, directly-controlling precedent on point at the

time of the disputed search. The en banc Third Circuit recently issued a divided 8-5

decision that mirrors the disagreement among the lower courts. See United States

v. Katzin, No. 12-2548 (3d Cir. Oct. 1, 2013) (en banc).

This question regarding the proper interpretation of Davis is extremely

important and recurs with great frequency. Moreover, the court of appeals’ deter-

mination that the good faith exception to the exclusionary rule should be extended

to this very different setting is squarely inconsistent with Davis’s rationale and

contrary to the fundamental principles underlying the exception. Indeed, if the

1 This issue is denominated as question 1 in the government’s opposition, but
appears as question 2 in the petition.
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interpretation of Davis adopted below had been applied by the courts of appeals

prior to this Court’s decision in United States v. Jones, 132 S. Ct. 945 (2012), this

Court would not have been able to reach the merits of the Fourth Amendment issue.

See page 10, infra. Review by this Court is therefore warranted.

The first question presented in the petition (the second in the government’s

opposition), regarding the warrantless search of petitioner Aguiar’s cell phone, is

dependent on this Court’s resolution of the second question. If, as we submit, the

good faith exception does not apply, then the court of appeals should be required to

address the issue in light of the exclusion of information derived from the warrant-

less GPS tracking.

A. The Question Whether Davis Should Be Extended To Warrant-
less Searches Not Specifically Authorized By Binding Appellate
Precedent Should Be Resolved Now By This Court.

This Court in Davis held that the exclusionary rule should not be applied to

evidence obtained through a warrantless search or seizure “when binding appellate

precedent specifically authorizes a particular police practice.” 131 S. Ct. at 2429; see

also id. at 2428 (“police acted in strict compliance with binding precedent”).

The court below extended Davis exponentially, holding that the good faith

exception applied under Davis’s rationale because the officers could, based on this

Court’s decision in United States v. Knotts, 460 U.S. 276 (1983), regarding the

Fourth Amendment standard applicable to use of a consensually-placed beeper,

“reasonably conclude placing a GPS device on the exterior of [petitioner] Aguiar’s

vehicles did not violate the Fourth Amendment.” Pet. App. 19. In other words, the

court determined that the good faith exception should apply even though there was
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no precedent from this Court or the court of appeals authorizing the nonconsensual

warrantless placement and monitoring of a GPS tracking device because it was

“reasonable” to read Knotts to apply the GPS context—the precise argument that

this Court rejected unanimously in United States v. Jones, supra. The court of

appeals expressly refused to apply the “stricter rule” that the precedent “must be * *

* specific to the facts at hand” for Davis to apply. Pet. App. 16.

1. There is a square conflict among the lower courts.

The lower courts have reached diametrically opposite conclusions regarding

the application of Davis’s rationale in the absence of binding precedent specifically

authorizing the particular warrantless search at issue.

In Smallwood v. State, 113 So. 3d 724 (2013), the Florida Supreme Court—

anticipating this Court’s decision in Riley v. California, 134 S. Ct. 2473 (2014)—held

that a warrant is required for the search of the contents of a cell phone found on an

arrestee, and went on to refuse to apply the good faith exception to information

obtained through the warrantless search. The court stated:

there is currently no United States Supreme Court precedent that
addresses or expressly permits a search of the data, information, and
content of a cellular phone under the search-incident-to-arrest warrant
exception. As previously discussed, no bright-line rule exists for law en-
forcement officers to rely upon with regard to searches under these
facts * * *.

113 So. 3d at 739. It contrasted that situation with the one before this Court in

Davis, where “the Belton Court [had]articulated what was considered to be a

‘simple, bright-line rule,’” that specifically addressed, and authorized, the warrant-

less search at issue in Davis. Ibid.; accord State v. Teamer, 2014 WL 2979378, at *8
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(Fla. July 3, 2014) (refusing to apply good faith exception to warrantless stop in

absence of binding precedent specially authorizing stop in circumstances confronted

by officer).

That same conclusion was reached by the Oklahoma Court of Criminal

Appeals—the highest criminal appellate court in that State. In State v. Thomas,

2014 WL 4656505 (Okla. Crim. App. Sept. 17, 2014), the court unanimously rejected

the State’s argument that the good faith exception should apply to information

obtained through a warrantless search of a cell phone, applying the same standard

as the Florida Supreme Court in Smallwood: “[w]hen this stop and search occurred,

there was no binding appellate precedent which could have justified the search of

Thomas’s cell phone, so officers could not have acted in objectively reasonable

reliance on previously settled law.” Id. at *3.

Finally, in State v. Adams, 2014 WL 4437513 (Sept. 10, 2014), the South

Carolina Supreme Court refused to apply the good faith exception to permit the

introduction of evidence obtained through the warrantless placement of a GPS

tracking device. The court squarely rejected the State’s argument that the Davis

standard was satisfied by this Court’s decisions in Knotts and United States v. Karo,

468 U.S. 705 (1984), because of two critical differences between those cases and the

GPS context:

Neither Knotts nor Karo involved, much less expressly or impliedly
authorized, a physical trespass as occurred in this case. * * * Moreover,
no pre-Jones precedent in this federal circuit extended Knotts or Karo
to the installation and monitoring of a GPS device. We conclude Knotts
and Karo did not constitute binding precedent that authorized law
enforcement's warrantless actions in this case.
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2014 WL 4437513 at *6. The Solicitor General’s supplemental letter regarding

Adams points out that the South Carolina court also relied on a state statute

requiring use of a warrant. That is a red herring. After identifying “no support in

federal jurisprudence” for finding good faith under the Davis rule, the South

Carolina court went on to assess whether there was support in any state statutes or

legal precedents for applying the exception. 2014 WL 4437513 at *6. It found none.

Ibid. That determination does not undermine, but supports, the South Carolina

court’s federal-law holding that Davis’s good-faith rationale does not apply in cases

like this one.

Other courts have reached the same result as the court below, concluding

that Davis should be extended to situations in which officers could “reasonably”

conclude that existing precedent could be extended to encompass a situation

different than the one addressed in the precedent. See Katzin, supra; United States

v. Ransfer, 749 F.3d 914, 922-925 (11th Cir. 2014), petition for cert. filed, No. 14-

6197 (U.S. Sept. 3, 2014); United States v. Sparks, 711 F.3d 58, 65-66 (1st Cir.), cert.

denied, 134 S. Ct. 204 (2013); United States v. Andres, 703 F.3d 828, 834–835 (5th

Cir.), cert. denied, 133 S. Ct. 2814 (2013).2

2 The government is wrong in asserting (Opp. 15-16) that some other courts of
appeals have followed that approach. In fact, those decisions hew much closer to the
view of Davis endorsed by the Florida, Oklahoma, and South Carolina courts,
because they are grounded in much more specific circuit precedent. Thus, the Ninth
Circuit specifically rested its decision on circuit precedent specifically authorizing
warrantless use of a GPS tracking device: “the agents’ conduct in attaching the
tracking devices in public areas and monitoring them was authorized by then-
binding circuit precedent.” United States v. Pineda-Moreno, 688 F.3d 1087, 1091
(9th Cir. 2012), cert. denied, 133 S. Ct. 994 (2013); accord United States v. Stephens,
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There can be no doubt that the court of appeals’ broad interpretation of Davis

was outcome-determinative here: the analysis of the South Carolina court in Adams

and of the Katzin dissent make clear that the “stricter rule” (Pet. App. 16) that the

court of appeals rejected below precludes application of Davis.3 Thus if petitioners

had been tried in the courts of Florida, Oklahoma, or South Carolina, the good faith

exception would not have applied, and critical evidence would have been

suppressed. Such a dramatic distinction in the application of constitutional

principles based on geography and court system is intolerable.

Moreover, as the majority and dissenting opinions in the Third Circuit’s en

banc decision in Katzin demonstrate, the conflict among the lower courts turns not

only on different interpretations of this Court’s ruling in Davis (compare Majority

Op. at 23 with Dissenting Op. at 3-4), but also on differing views regarding whether

the good-faith exception should extend beyond the limits set by Davis (compare

Majority Op. 25-35 with Dissenting Op. at 4-13). Only this Court can resolve those

disagreements.

2014 WL 4069336, at *8 (4th Cir. Aug. 19, 2014) (relying substantially on Maryland
Court of Appeals’ decision upholding warrantless use of GPS tracking device to
apply good faith exception to acts of state law enforcement officer); United States v.
Barraza-Maldonado, 732 F.3d 865, 868-869 (8th Cir. 2013) (relying on Ninth Circuit
GPS tracking precedent with respect to conduct within the Ninth Circuit). See also
United States v. Fisher, 745 F.3d 200, 201, 204–205 (6th Cir. 2014) (relying on
circuit precedent upholding warrantless cellular-phone-based tracking), petition for
cert. filed, No. 14-5207 (U.S. July 8, 2014); United States v. Brown, 744 F.3d 474,
478 (7th Cir. 2014) (relying on vehicle owner’s consent to placement of tracking
device; expressly refusing to address whether good faith exception would apply in
absence of consent), petition for cert. filed, No. 14-237 (U.S. Aug. 26, 2014).

3 The appellate decisions cited in note 4, below, confirm that conclusion.



7

2. The issue is extremely important.

The question presented regarding the proper interpretation of Davis arises

with great frequency. As the petition explains, rapidly-changing technology pro-

duces a large number of questions regarding the application of Fourth Amendment

precedent to new, and significantly different, factual settings. That has produced a

very large number of decisions addressing the Davis issue in this context—as the

citations in the preceding discussion demonstrate.

A large number of additional cases pending in the lower courts raise the same

question.4 Guidance regarding the proper interpretation of Davis—whether it

requires a controlling precedent that specifically addresses the situation confronted

by the officer or whether the inquiry instead turns on whether precedents may

reasonably be extended to encompass the different situation confronted by the

officer—is urgently needed by these courts.

Of course, the issue does not arise only in “new technology” cases. Under the

approach adopted by the court below, any warrantless search could fall within the

4 The very large number of cases in which this issue arises is demonstrated by the
appellate decisions (in addition to those already discussed) addressing the issue in
the GPS tracking context. People v. LeFlore, 996 N.E.2d 678, 692-693 (Ill. App. Ct.
2013) (good faith exception inapplicable because of lack of specific precedent),
appeal allowed, 3 N.E.3d 799 (Ill. 2014); State v. Sullivan, 2014 WL 1347978, at
*16-20 (Ohio Ct. App. 2014) (same; relying on three other Ohio appellate decisions),
appeal allowed, 2014-Ohio-4160; State v. Johnson, 1 N.E.3d 491, 498-500 (Ohio Ct.
App. 2013) (applying exception based on Knotts), appeal allowed, 4 N.E.3d 1050
(Ohio 2014); State v. Hohn, 321 P.3d 799 (table), 2014 WL 1363507, at *4-8 (Kan.
Ct. App. 2014) (same); State v. Mitchell, 323 P.3d 69, 77-79 (Ariz. Ct. App. 2014)
(good faith exception unavailable); see also United States v. Robinson, No. 13-3253
(8th Cir.) (pending).
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good faith exception based on a “reasonable extension” of existing precedent. This

Court should grant review to address this extremely important legal question.

3. The good faith exception does not apply when, as here,
there was no binding appellate precedent specifically
authorizing the warrantless search.

The Davis Court emphasized that the case before it involved a situation in

which binding precedent specifically authorized the warrantless search at issue:

“the Eleventh Circuit had interpreted [this Court’s] decision in New York v. Belton,

453 U.S. 454 [(1981)] * * * to establish a bright-line rule authorizing the search of a

vehicle passenger’s compartment incident to a recent occupant’s arrest” and “[t]he

search incident to Davis’s arrest * * * followed the Eleventh Circuit’s * * * precedent

to the letter.” 131 S. Ct. at 2428; see also ibid. (“all agree that the officers’ conduct

was in strict compliance with then-binding Circuit law”).

This Court concluded that the good faith exception applied because “[a]n

officer who conducts a search in reliance on binding appellate precedent does no

more than ‘“ac[t] as a reasonable officer would and should act”’ under the circum-

stances.” Davis, 131 S. Ct. at 2429.

When there is no binding precedent—as in this case—that rationale does not

apply. To the contrary, “law enforcement officials would have little incentive to err

on the side of constitutional behavior,” because “so long as the Fourth Amendment

law in the area remained unsettled, evidence obtained through the questionable

practice would be excluded only in the one case definitively resolving the unsettled

question.” United States v. Johnson, 457 U.S. 537, 561 (1982); see also Davis, 131 S.

Ct. at 2435-36 (Sotomayor, J., concurring).
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Moreover, all of this Court’s decisions applying the good faith exception

involve situations in which the law enforcement officer does not simply exercise his

or her own discretion to determine whether a search is permissible. Rather, the

officer must have relied reasonably on the act of another party, removed from the

scene, who erred: the magistrate who improperly issued a warrant; the legislature

that enacted an invalid statute; government employees who erroneously entered

information into databases; and, in Davis, a court that erroneously interpreted the

Fourth Amendment. 131 S. Ct. at 2429. There are thus two separate protections

against abuse: the requirement of action by a separate decisionmaker with respect

to the particular search at issue and the requirement that the officer’s reliance be

reasonable.

Here, the officer’s discretion would not be constrained by the action of a more

removed decisionmaker. Rather, the sole focus would be the extent to which the

officer could reasonably determine that the search was constitutional. That would

create a very substantial incentive for officers to engage in constitutionally-dubious

conduct, precisely what the Fourth Amendment was designed to prevent.

Finally, such a dramatically-expanded good faith exception would prevent

development of Fourth Amendment jurisprudence. The Davis Court rejected this

concern on the ground that the risk was limited because of the relatively few

instances in which this Court has overruled Fourth Amendment precedents. 131 S.

Ct. at 2433. But if, as the court below concluded, the exception can be applied based
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on the extension of this Court’s precedent to new situations, Fourth Amendment

law would be frozen.

This case provides a perfect example. If the determination of the court below

were correct, then the only reason this Court was able to decide the Fourth

Amendment issue in Jones is that the government failed to advance a good faith

exception argument in that case. If the government had raised the issue, then the

lower courts in Jones would have been obliged to rule for the government on good

faith exception grounds and could not have reached the merits—as the court of

appeals did here.

Similarly, there would have been no occasion for the Court to reach the

merits in Riley v. California, 134 S. Ct. 2473 (2014), because the government would

have argued that the good faith exception applied, based on its interpretation of

United States v. Robinson, 414 U.S. 218 (1973). These serious adverse consequences

of the court of appeals’ broad interpretation of Davis confirm the lower court’s error

and the urgent need for review by this Court.

B. The Court Of Appeals’ Holding Regarding The Cell Phone
Search Should Be Vacated And Remanded For Reconsidera-
tion.

The court of appeals’ harmless error ruling with regard to the admission of

evidence resulting from the cell phone search is dependent on the court of appeals’

ruling regarding the applicability of Davis to the GPS tracker evidence. If that

evidence is excluded, as we submit it should be, then the harmless error analysis

cannot stand because it is based on a record that includes that evidence.
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CONCLUSION

The petition for a writ of certiorari should be granted with respect to the

second question presented. If the judgment of the court of appeals is reversed on

that ground, the petition should be granted with respect to the first question, the

court of appeals’ judgment on that issue vacated, and the case remanded for

reconsideration in light of this Court’s decision in the instant case and in Riley.

Respectfully submitted.
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