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This correspondence is sent in response to your letter to Executive Vice President of 
Finance and Operations at Waubonsee Community College (the "College"), David Quillen, 
dated February 28, 2014. I am one of Waubonsee Community College's attorneys. Based on 
your correspondence, it appears that The Rutherford Institute is demanding that the College 
allow Wayne Lela, and a group he has established known as the Heterosexuals Organized for a 
Moral Environment (H.O.M.E.), to set up a table on the College campus for the purpose of 
passing out H.O.M.E. flyers and information. As the College has previously advised Mr. Lela, 
the Waubonsee campus is not an open forum and therefore H.O.M.E. will not be granted access 
to utilize campus property to pass out solicitation flyers. Mr. Lela has been provided with Policy 
3.250.01 - Solicitation, and Policy 3.200.01 -Use of College Facilities and Services. Pursuant to 
the Policies, solicitation of any kind including, but not limited to, commercial, charitable, 
political, etc., is prohibited on campus. Moreover, the use of College facilities and services is 
limited to those uses and services that do not interfere or conflict with the normal operations or 
educational programs of the College. The use of and/or services carried out on campus must be 
consistent with the philosophy, goals and mission of the College, and conform to federal, state, 
local laws and ordinances. 

In your letter you express the opinion that, to the extent the College's Solicitation Policy 
applies to Mr. Lela's request, the Policy is in violation of the First Amendment because the 
Policy grants unfettered discretion to the President or a designated representation of the President 
in deciding whether to approve a request to use campus grounds. Your position is unfounded. 

As a threshold matter, there are three types of solicitation expressly prohibited in the 
policy- commercial, charitable and political. Although it does not appear that you are claiming 
H.O.M.E. is a commercial enterprise, on the second page of your letter, you expressly notify the 
College that Mr. Lela's speech is political in nature. Political solicitation is strictly banned under 
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the Solicitation Policy, pursuant to ethical mandates, which are set forth in the College's Ethics 
Policy. The Ethics Policy is incorporated by reference into the Solicitation Policy. Accordingly, 
because of the strict prohibitions expressly included in College Policies against political 
solicitation, the concept of "discretion" is not applicable to the College's decision to deny Mr. 
Lela's request to set up a table on campus. You have notified the College that Mr. Lela's speech 
is "political in nature" and political solicitation is not allowed. Discretion does not enter into this 
determination. 

In your correspondence you dwell on the aspect of "discretion" as the source of your 
challenge. While the concept of discretion is applicable with the approval of charitable 
solicitations on campus, H.O.M.E. has not identified itself as a charitable organization. 
Charitable solicitation is defined as "those charities whose purpose it is to benefit society or any 
considerable part thereof through benevolent and humanitarian activities without the 
enhancement of the private wealth of any individual associated therewith." For purposes of 
addressing all aspects of your challenge, assuming arguendo, that H.O.M.E. were to claim 
charitable status, there are designated parameters for allowing campus access to charities to 
which the President must adhere. Therefore your claim of "unfettered discretion" would not 
apply. As you will note from the Policy, approval is conditioned up the following standards: 
"Any approved charitable solicitations shall not interfere with the educational processes of the 
college, and shall be conducted under whatever other reasonable time, place, and manner 
restrictions are established by the college." 

As we discuss herein, the U.S. Supreme Court has consistently articulated that, when 
undertaking a First Amendment analysis of educational institution's policies, it is appropriate to 
defer to the judgment of the educational institution's administrators. This is so because 
educational administrators are experienced and knowledgeable in matters relating to the day to 
day management of their campuses. In this regard, Waubonsee's President is in the best position 
to determine whether a solicitor will interfere with the educational processes of the College. 

As Mr. Lela has been informed, the College provides equal educational opportunities and 
prohibits discrimination against any protected class, in accordance with federal, state and local 
laws and ordinances. H.O.M.E. has expressly communicated its unwillingness to accept the 
authority of the laws prohibiting discrimination based on sexual orientation. H.O.M.E. seeks to 
disseminate messages containing disparaging, demeaning and offensive messages to the 
College's campus population about homosexuality. As you may know, discrimination can occur 
in the form of words, actions or conduct that serve to create a hostile educational environment. 
H.O.M.E.'s aggressive backlash against established civil rights laws directly interferes with the 
philosophy and the educational processes of the College because it would undermine the 
College's mission to provide an educational environment free of hostility toward any student or 
employee regardless of race, color, religion, sex, national origin, ancestry, age, marital status, 
physical or mental disability, military history or sexual orientation. H.O.M.E.'s campaign 
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objectives to set up a podium at the College to solicit individuals to adopt its particular cause, 
which deviates from established law, is in direct conflict with and disruptive of the College's 
mission to uphold and adhere to the legal requirements for maintaining a non-discriminatory 
educational environment, free of unlawful hostility. 

Upon examination of all of the College's applicable policies, it is evident that the 
President's discretion is not unfettered. The College's Policies contain narrow, objective and 
definite standards to guide the . College administration and thus do not run afoul of the First 
Amendment. In accordance with governing law, the standards are sufficiently defined to comply 
with the First Amendment. Moreover, pursuant to Supreme Court guidance, College 
administrators are in the best position to interpret and apply governing rules. 

Significantly, the U.S. Supreme Court has recently addressed restrictions on access to a 
limited public forum at the University of California. The Court found that constraints on access 
are permitted if they serve compelling state interests that are unrelated to the suppression of ideas 
and protect interests that cannot be advanced through significantly less restrictive means. In 
Christian Legal Society Chapter of the University of California, Hastings College of the Law v. 
Martinez, 130 S. Ct. 2971 (2010), the Supreme Court examined a University policy that required 
student groups, wishing to use campus facilities, to comply with the school's policies, including 
its nondiscrimination policy. Among other protected classifications, the policy barred 
discrimination on the bases of religion and sexual orientation. Litigation ensued after the 
Christian Legal Society, a group that excluded from affiliation anyone who engages in 
"unrepentant homosexual conduct" or holds religious convictions different from those in the 
group's "Statement of Faith," was denied the opportunity to be included as a Registered Student 
Organization because the group did not comply with the college's non-discrimination policy. 
The Christian Legal Society challenged the limitation on their purported rights under the First 
and Fourteenth Amendments. 

The Supreme Court shaped its inquiry ofthis issue from a perspective that falls within the 
contours of the educational context in which it arose. The Supreme Court has cautioned lower 
courts to resist substituting their own notions of sound educational policy for those of school 
authority. The Supreme Court has opined that the Nation's youth is primarily the responsibility 
of parents; teachers, and state and local school official and not federal judges. A college's 
discretion to choose among pedagogical approaches is not confined to the classroom, but may 
also be applied to all campus extracurricular and campus-related activities. 

In the case of Waubonsee, the College has limited access to outside groups' use of the 
College campus. ·Any group that is allowed access must comply with all of the College's 
policies. As Mr. Lela has been notified, the College prohibits discrimination of any kind on its 
campus. · Like the Christian Legal Society at issue before the Supreme Court, H.O.M.E. 
expressly espouses discrimination against groups that hold differing beliefs on sexuality than it 
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holds. Targeting and criticizing protected groups on the basis of being included in a protected 
classification is not in compliance with the College's non-discrimination policy. 

In examining the University of California policies, which required student groups to 
comply with all college policies, including its non-discrimination policy, the Supreme Court 
found that such policies served a purpose unrelated to the content of expression, but instead was 
related to the neutral purpose of non-discrimination. Merely because the policy had an incidental 
effect on some speakers or messages but not others, did not render the policies constitutionally 
unsound. 

Like the University of California policies, Waubonsee's policies are viewpoint neutral. 
The requirement that any approved group shall not interfere or conflict with the normal 
operations or educational programs of the college; that the use must be consistent with the 
philosophy, goals and mission of the college; and that the use must conform to federal, state, 
local laws and ordinances does not target any particular viewpoint. The focus is to maintain 
consistent standards for all groups. All groups are required to refrain from discrimination. 

The legal citations to which you refer do not support your argument for H.O.M.E.'s 
request for the use of Waubonsee property. The case of Gilles v. Blanchard, 477 F.3d 466 (7th 
Cir. 2007), actually supports the College's position. Gilles holds that a university's policy 
prohibiting all solicitations on its library lawn comported with the First Amendment. A college 
can deny access to campus if an anticipated activity would disrupt the College's educational 
mission. Control over access to non-public forums can be based on subject matter and speaker 
identity, so long as the distinctions drawn between prohibited groups and allowed groups are 
reasonable. 

In addition to Gilles v. Blanchard, there are a number of recent cases which support the 
College's restrictions on allowing public speakers the use of its facilities. See Gilles v. Hodge, 
2007 WL 1202706 (S.D. Ohio) (public university has the right to limit public speaking on its 
campus by visitors); Gilles v. Miller, 501 F. Supp. 2d 939 (W.D. Kentucky 2007) (state 
university's solicitation/sponsorship policy limiting public access deemed to be constitutionally 
sound); Gilles v. Davis, 427 F.3d 197, 205 (3d Cir. 2005) (plaintiffs speech inappropriate and 
disruptive when references to "Christian lesbo" and bestiality were communicated); Gilles v. 
Torgersen, 71 F.3d 497, 500 (4th Cir. 1995) (plaintifflacked standing to bring claim); Gilles v. 
State of Indiana, 531 N.E.2d 220, 222 (Ind. App: 4th Dist. 1989) (plaintiffs reference to 
"whores," "queers," and "AIDS people," and references to being "condemned to hell" qualified 
as disorderly conduct and thus university was not required to give speaker access to campus). 

The United States Supreme Court has held that no one has an absolute constitutional right 
to use any part of an educational institution or its immediate environs for unlimited expressive 
purposes. Grayned v. City of Rockford, 408 U.S. 104, 117-188 (1972). The First Amendment 
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does not guarantee access to property simply because it is owned or controlled by the 
government. United States Postal Service v. Greenburgh Civic Association, 453 U.S. 114, 129 
(1981 ). The College may reserve its forum for its intended purposes. Perry Education 
Association v. Perry Local Educators' Association, 460 U.S. 37, 46 (1983). 

In light of the foregoing, H.O.M.E. will not be allowed to solicit and to distribute its 
flyers and other promotional materials on Waubonsee's campus. 

Very truly yours, 

SCARIANO, HIMES & PETRARCA, CHTD. 

~A~ 
PAULETTE A. PETRETTI 

cc: David Quillen, Executive Vice President of Finance and Operations 
Waubonsee Community College 
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