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November 4, 2015 

This matter is on appeal from this Court's March 30, 2015 Order granting in part 

and denying in part Appellant Kevin Hartzell's Petition for Injunctive Relief. For the 

reasons that follow, this Court requests that the Superior Court affirm the March 30, 2015 

Order. 

FACTUAL AND PROCEDURAL HISTORY 

On January 30, 2015, plaintiff Kevin Hartzell ("Hartzell") filed a civil action for libel, 

slander, and defamation as well as an Emergency Petition for Preliminary Injunction 

against defendant Edward Cummings ("Cummings"). On February 2, 2015, this Court 

granted Hartzell's emergency petition for injunctive relief, ordering therein that Cummings 

immediately take down, disable, and remove the websites KEVINHARTZELL.COM and 

KEVINHARTZELL.NET from view until further hearing. 
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On March 30, 2015, this court conducted an injunction hearing, wherein Cummings 

elected to testify, after which this Court ordered that Cummings be allowed to reinstate 

the websites KEVINHARTZELL.COM and KEVINHARTZELL.NET, and that all 

suspensions and locks on the accounts and domain names be removed, with the limiting 

instruction that "the websites shall not post information regarding whether Hartzell was a 

witness 'in the United States Federal Witness Protection Program' or that Hartzell was 

'an associate of Scarfo Family members' or any knowingly false or defamatory meaning 

content with respect to Mr. Hartzell. " On May 7, 2015, this Court concluded the 

preliminary injunction hearing and issued an Order and Opinion denying Hartzell's 

request for injunctive relief, but also ordering that the posting restrictions set forth in the 

March 30, 2015 Order were to remain throughout the pendency of the case. 

On May 14, 2015, Cummings filed a Notice of Appeal and was served an Order 

directing him to file a concise statement of the matters complained of on appeal pursuant 

to Pa. R.A. P. 1925(b). On May 19, 2015, Cummings filed a timely statement of matters 

complained of on appeal, raising the following issues: 

1. [This] Court erred by imposing a prior restraint on appellants right to free 
speech in the aforementioned order pursuant to the First Amendment to 
the United States Constitution and Article I, Section VII of the 
Pennsylvania constitution. The Prior restraint imposed in this matter 
violates both constitutional provisions 

2. [This] Court erred by determining that certain statements by the 
appellant were not constitutionally protected, specifically by precluding 
Appellant from posting "information regarding whether [Appellee] was a 
witness 'in the United States Federal Witness Protection Program' or 
that [Appellee] was 'an associate of Scarfo Family [m]embers' or any 
knowingly false or defamatory meaning content with regard to 
[Appellee]. " Appellee has the right to post such information. 

a. This is especially true where, as here, he obtained that 
information from publicly available sources, specifically, inter alia, 
reports from the Pennsylvania Crime Commission. 
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3. [This] Court erred by determining that a prior restraint on speech was an 
appropriate remedy; to the contrary, the proper remedy is one that 
Appellee is already pursuing: a defamation action. 

4. [This] Court erred in justifying the prior restraint on speech because the 
statements at issue are the subject of the underlying lawsuit, such 
rationale does not support a prior restraint on speech. 

5. [This] Court erred by finding that Appellant [sic] had produced sufficient 
(much less any) evidence to satisfy its burden for an injunction. To the 
contrary, Appellee produced no evidence in support of his request for an 
injunction. 

DISCUSSION 

Under Pennsylvania law, the standard of appellate review of a preliminary 

injunction is whether there were "any reasonable grounds" to support the trial court's 

decision.1 The Superior Court may overturn the trial court's determination only upon a 

finding of an abuse of discretion. 2 

Pursuant to Pennsylvania Rule of Civil Procedure 1531 (a), a court may grant a 

preliminary or special injunction when it appears to the satisfaction of the court that 

immediate and irreparable injury will be sustained. This Court also has the inherent power 

to issue pre-trial orders to govern the parties' conduct through the course of the litigation, 

with regard to the matters at issue in the litigation. Ordinarily, preliminary injunctions exist 

to preserve an existing status during the pendency of litigation, or to restore the status of 

the parties that has been disturbed by the conduct complained of. 3 Both Pennsylvania 

and Federal law recognize preliminary injunction as an extraordinary remedy that should 

1 Mazzie v. Commonwealth, 432 A.2d 985, 988 (Pa. 1981). 
2 Summit Towne Centre v. Shoe Show of Rocky Mount. 828 A.2d 995, 1000 (Pa. 2003). 
3 Walko v. Highway Truck Drivers & Helpers Local 107, 232 F. Supp. 594, 597 (E.D. Pa. 1964) 
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not be issued unless the moving party's right to relief is clear and the wrong to be 

remedied is manifest.4 

In deciding whether to grant or deny a preliminary injunction, Pennsylvania courts 

weigh whether: 

( 1) Relief is necessary to prevent immediate and irreparable harm; 
(2) greater injury would result from refusing an injunction than from granting 
it; 
(3) the injunction will restore parties to their status immediately prior to the 
alleged wrongful conduct; 
(4) the movant is likely to prevail on the merits of the action; 
(5) the requested injunction is reasonably suited to abate the offending 
activity; and 
(6) the injunction would adversely affect the public interest.5 

To meet the burden required to show that a preliminary injunction is necessary, the 

plaintiff must present concrete evidence of a clear right to relief, that the harm sustained 

is irreversible, and that he or she cannot be adequately compensated by money 

damages.6 In order for a right to relief to be clear, the plaintiff's claim must be more than 

merely viable or plausible.7 The plaintiff, however, is not required to establish his or her 

claim absolutely.8 Rather, the party seeking relief will satisfy his or her burden by making 

a prima facie showing of a reasonable probability that he or she will prevail on the merits.9 

With regards to the merits of a preliminary injunction, Pennsylvania courts look to all of 

the evidence presented, including evidence adduced at the preliminary hearing and within 

4 Ambrogi v. Reber, 932 A.2d 969, 974 (Pa. Super. 2007); 
5 Home Line Furniture Indus. v. Banner Retail Mktg., 630 F. Supp. 2d 527, 540 (E.D. Pa. 2009) (quoting: 
Vigilante Statharos, No. 08-CV-3408, 2009 WL 414014, at *3 (E.D. Pa. Feb. 16, 2009)). 
6 Greenmoor. Inc. v. Burchick Const., 908 A.2d 310, 314 (2006) (internal citations omitted). 
7 Ambrogi, 932 A.2d at 980 (quoting Anglo-American Insurance Company v. Molin, 691 A.2d 929, 933-
934 (Pa. 1997)). 
8 Pennsylvania Interscholastic Athletic Ass'n v. Geisinger, 474 A.2d 62, 65 (Pa. Cmwlth. 1984). 
9 Am. Freedom Def. Initiative v. Se. Pennsylvania Transp. Auth., No. 2: 14-CV-5335, 2015 WL 1065391, 
at *3 (E.D. Pa. Mar. 11, 2015) (citing Oburn v. Shapp, 521 F.2d 142, 148 (3d Cir. 1975)). 
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the plaintiff's application.10 Moreover, "[e]ven where the essential prerequisites of an 

injunction are satisfied, the court must narrowly tailor its remedy to abate the injury."1 1 

The First Amendment provides that the government may not proscribe speech 

because of disapproval of the ideas expressed. 1 2  This freedom, however, is not 

absolute. 1 3  Narrow exceptions against obscenity, defamation, and fighting words have 

been carved out of the constitutional guarantee. 1 4  Freedom of speech provides no right 

to intimidate or coerce, and no right to damage or injure another's reputation, business or 

property. 15 Accordingly, the power and the duty of the State to take adequate steps to 

preserve the peace and to protect individuals cannot be doubted.1 6  

A "prior restraint" against the freedom of expression exists when the enjoyment of 

protected expression is contingent upon the approval of government officials.17 Under 

both the Pennsylvania and United States' Constitutions, prior restraints on free speech 

are presumptively invalid. 1 8  While prior restraints carry a heavy presumption against their 

constitutionality, federal and state law recognize a court's right to use equitable power to 

protect a person or entity from defamatory speech. 19 

10 Appeal of Moosic Mt. & C. R., 13 A. 915 (Pa. 1888). 
1 1  Woodward Twp. v. Zerbe, 6 A.3d 651, 658 (Pa. Cmwth. 20 10) (quoting Big Bass Lake Community 
Association v. Warren, 950 A.2d 1137, 1144 (Pa. Cmwlth. 2008)). 
12 J.S. ex rel. H.S. v. Bethlehem Area Sch. Dist., 807 A. 2d 847, 854 (Pa. 2002); RAV. v. City of St. Paul, 
505 U.S. 377 (1992). 
13 Purcell v. Westinghouse Broad., 191 A.2d 662, 670 (Pa. 1963). 
14 Com. v. Zullinger, 676 A.2d 687, 689 (Pa. Super. 1996) (citing RAV. v. City of St. Paul, 505 U.S. 377 
(1992)). 
15 Wortex Mills v. Textile Workers Union of Am., C. 1.0., 85 A.2d 851, 854 (Pa. 1952). 
16 !.�L Thornhill v. State of Alabama, 310 U.S. 88, 105 (1940); Carlson v. People of State of Cal., 310 
U.S. 106, 113 (1940). 
17 Dream Palace v. Cnty. of Maricopa, 384 F.3d 990, 1001 (9th Cir. 2004) (citing Near v. Minnesota, 283 
U.S. 697, 711-7 13 (193 1)). 
18 Pa. Const. art. I, § 7 
19 In re Davis, 347 B.R. 607, 6 13 (W.D. Ky. 2006); see also Pittsburgh Press Co. v. Pittsburgh Comm'n 
on Human Relations, 413 U.S. 376 (1973). 
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The United States Supreme Court has long held that freedom of speech, as 

guaranteed by the First Amendment, does not include all modes of communication of 

ideas by conduct. 2° First Amendment values must be balanced against competing 

societal interests, 21 such as governing courtroom decorum and process, preventing 

harassment, cyber bullying, stalking and like behavior under certain limited 

circumstances. 

In the instant matter, the testimony presented at the hearing clearly showed that 

Cummings was embarking upon a campaign of harassment. Under 18 Pa.C.S § 2709, a 

person commits the crime of harassment when, with intent to harass, annoy, or alarm 

another, the person engages in a course of conduct or repeatedly commits acts which 

serve no legitimate purpose, or communicates repeatedly in an anonymous manner.2 2  

Pursuant to the statute, "communication" includes any oral, nonverbal, written or 

electronic communication without legitimate intent or purpose. 23 The statute further 

defines "course of conduct" as a pattern of actions "composed of more than one act over 

a period of time, however short, evidencing a continuity of conduct. " 24 Our Superior Court 

has clearly stated that intent to harass may be inferred from the totality of the 

circumstances. 25 

Under 18 Pa.C.S. § 2709.1 (a), stalking includes "repeatedly communicat[ing] to 

another person under circumstances which demonstrate or communicate either an intent 

20 United States v. O'Brien, 391 U.S. 367, 376 (1968). 
21 City of Los Angeles v. Preferred Commc'ns, Inc., 476 U.S. 488, 488 (1986) affd in part. vacated in part 
sub nom. Preferred Commc'ns. Inc. v. City of Los Angeles, 13 F.3d 1327 (9th Cir. 1994). 
22 18 Pa.C.S.A. § 2709(a)(3); 18 Pa.C. S.A. § 2709(a)(5). 
23 18 Pa.C.S.A. § 2709(f). 
2415;L 
25 Com. v. Lutes, 793 A. 2d 949, 961 (Pa. Super. 2002) (citing Com. v. Beck, 441 A.2d 395, 398 (Pa. 
Super. 1982)). 
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to place such other person in reasonable fear of bodily injury or to cause substantial 

distress to another person." 26 The stalking statute defines "communication" and "course 

of conduct" identically to the harassment statute. 27 Moreover, the Pennsylvania "Right-

to-Know" law exempts the disclosure of public records where "the disclosure of which [ . .  

. ] would be reasonably likely to result in a substantial and demonstrable risk of physical 

harm to or the personal security of an individual."28 

While it is clear that courts generally will not enjoin the commission of a crime for 

the sole purpose of enforcing the criminal law, 29 an injunction may be issued when the 

plaintiff shows that the wrongdoer's acts, in addition to violating the criminal law, are also 

interfering with the plaintiff's personal or civil rights. 30 Pursuant to this standard, if the 

credible evidence indicates that a defendant has intentionally and repeatedly harassed, 

annoyed, or alarmed an individual, the court may restrain a defendant from engaging in 

any such conduct or communication which constitutes harassment or stalking, 31 at least 

through the pendency of the underlying case. 

In the present appeal, Cummings argues that this Court's grant of a preliminary 

injunction enjoining him from posting information about the Crime Commission Report on 

his webpage constituted a prior restraint on his rights to freedom of speech and 

expression pursuant to the First Amendment of the United States Constitution and Article 

I, Section VII of the Pennsylvania Constitution, respectively. This Court disagrees. After 

2s 18 Pa.C.S.A. § 2709.1(a)(2). 
27 18 Pa.C. S.A. § 2709.1(f). 
2s 65 P.S. § 67.708(b)(1)(ii). 
29 Dunbar v. Rivello, No. 13 CV 3052, 2013 WL 10571417, at *8 (Pa. Com. Pl. Nov. 4, 20 1 3) (citing 
Everett v. Harren. 11 O A.2d 383, 386 (Pa. 1955)) 
30 Pennsylvania Society for Prevention of Cruelty to Animals v. Bravo Enterprises, Inc., 237 A.2d 342, 
347-348 (Pa. 1968) 
31 Dunbar, 2013 WL 10571417, at *8. 
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careful consideration of the totality of the evidence, this Court concluded that the items at 

issue are not protected speech. 

At the March 30, 2015 hearing, Cummings elected to testify regarding the facts of 

the present case. During his testimony, Cummings stated that he had known Hartzell 

since 1997, when they entered a landlord-tenant relationship. Cummings was a tenant 

of Hartzell's from 1997-2006. Cummings further testified that, during this time, he and 

Hartzell had a dispute regarding unperformed maintenance of the apartment. According 

to Cummings' own testimony, this dispute prompted Cummings to research Hartzell's 

past, where he discovered two Pennsylvania Crime Commission Reports that averred 

that Hartzell was a convicted felon and a member of the Federal Witness Protection 

Program. At some later time after the dispute arose, Philadelphia police entered 

Cummings apartment to conduct a search warrant. During the hearing, Cummings 

testified that he blamed Hartzell for providing the information that became the basis of the 

search warrant for his apartment. 

As a result, Cummings registered the domain names KEVINHARTZELL.COM and 

KEVINHARTZELL.NET and posted the information that is the subject of Hartzell's 

underlying defamation suit. Cummings further testified that for the eight year period 

between registering the domain name and March 30, 2015 hearing, he continued to 

research and disseminate information regarding Hartzell on the webpage. 

Considering the totality of the evidence presented, this Court concluded that 

Cummings' conduct with regard to the operation of the two webpages constituted 

harassment and stalking under the Pennsylvania Crimes Code. Given that Cummings 

began to operate the websites after a series of disputes with Hartzell, this Court 
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reasonably concluded that Cummings did not intend to publish information about 

Hartzell's past for the purposes of informing the public. Clearly, Hartzell is not a public 

figure and the details about his past are likely not newsworthy twenty-five years after the 

fact. 

Rather, this Court concluded that Cummings was demonstrably upset with Hartzell 

and embarked on a continuous online campaign of harassment against Hartzell with the 

intent to cause substantial distress to Hartzell in retaliation for events that transpired 

during their landlord-tenant relationship. Such intent is clearly illegitimate under law. 

Because Cummings' intent is not to exercise his constitutional right to disseminate 

information, but rather to conduct an illegal campaign of harassment, his speech in this 

case is not protected under law. As such, this Court's Order requiring the removal of 

Crime Commission report, while allowing the remainder of the website to continue, was 

acceptable under law. 

Cummings' own testimony stipulates that he personally stated, vra online 

communication, that Hartzell participated in the Federal Witness Protection Program. 

Regardless of the truth or falsity of this information, this Court believes that the publication 

of such information is in violation of Pennsylvania law. Pennsylvania law clearly provides 

that a court may prevent the disclosure of an individual's participation in the program in 

order to prevent substantial physical harm. By its very nature, the disclosure of the 

identities of participants in the Witness Protection Program creates a clear and present 

danger of grave physical harm to the individuals whose identity is disclosed. Our federal 

government exerts great effort in ensuring the safety and anonymity of individuals 

involved with the Federal Witness Protection program, as participants who are identified 
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are immediately exposed to potential harm. The Pennsylvania "Right-to-Know" law was 

enacted for the exact purpose of preventing the type of disclosure that Cummings is 

advocating for in the present case. For this reason, Cummings' publication of Hartzell's 

possible status as a protected witness is not protected speech, and this Court was justified 

in enjoining its disclosure. 

Cummings further contends that this Court's Order enjoining the publication of 

material on his webpages imposed a prior restraint on his right to free speech, presumably 

on the grounds that the injunction was overly broad. This Court disagrees. This Court, 

in delivering its March 30, 2015 Order, carefully tailored the scope of the Order to limit 

injunctive relief to the publication that Hartzell was an associate of an organized crime 

syndicate and that he was a participant in the Federal Witness Protection Program. As 

the facts indicate, Cummings still has access to and operational control of both the 

KEVINHARTZELL.COM and KEVINHARTZELL.NET domain names and Cummings is 

currently free to publish truthful information regarding Hartzell at each domain name. 

Moreover, this Court's Order did not enjoin Cummings from posting links to the 

Pennsylvania Crime Commission reports upon which he bases his organized crime and 

witness protection allegations against Hartzell. Under the terms of this Court's Order, 

both of Cummings' websites operate in the same manner in which they did prior to the 

Order, providing visitors with access to the same information they would have been privy 

to prior to this Court's action. Accordingly, this Court's Order is reasonably suited to abate 

the offending activity, as it does not enjoin any speech outside of what had already been 

deemed unprotected. As such, the Order is neither vague nor overbroad and should not 

be overturned on these grounds. 
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Moreover, this Court's Order does not impermissibly reach beyond the limits of 

Cummings' illegal conduct, and is narrowly tailored to preserve his rights to freedom of 

speech and expression. Because of this, neither example is subject to any protections 

contemplated by the First Amendment of the United States Constitution or Article I, 

Section VII of the Pennsylvania Constitution. Accordingly, the doctrine of prior restraint 

does not apply to Cummings' conduct in the present case. As such, the Superior Court 

should dismiss any of the Appellant's arguments on such grounds. 

Cummings next avers that this court erred in granting the preliminary injunction on 

the grounds that the remedy is inappropriate and that the plaintiff failed to satisfy its 

burden for an injunction. This Court disagrees. Here, Cummings contends that because 

Hartzell himself did not testify at the March 30, 2015 hearing, it follows that Hartzell 

presented no evidence to support his request for injunctive relief. Cummings' contention 

is erroneous on two grounds: (1) the evidence presented by the plaintiff, coupled with 

Cummings' own testimony, was sufficient to establish a prima facie case for injunctive 

relief; and (2) the plaintiff otherwise meets the standard for granting a preliminary 

injunction under Pennsylvania law. 

With regard to the first ground, Hartzell presented sufficient evidence that the 

statements published on Cummings' webpages were false and defamatory. This Court 

acknowledges that Hartzell himself did not testify at the March 30, 2015 hearing; however, 

prior to this hearing, Hartzell provided both this Court and Cummings with an affidavit 

containing evidence that the contents of the 1990 Pennsylvania Crime Commission 

Report were false. Specifically, Hartzell furnished a document averring therein that the 

Commission was required to retract its statement that Hartzell was a participant in the 
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Federal Witness Protection Program on the grounds that it was false. Moreover, the 

contents of this affidavit were delivered to Cummings via posted and electronic mail prior 

to the hearing. Though Cummings testified that he had not seen the documents prior to 

the hearing, he did not refute the veracity of its contents while under oath. 

In the present case Cummings elected to testify on his own behalf. During the 

course of his testimony, Cummings revealed his intent to defame Hartzell as a result of a 

landlord-tenant dispute and subsequent police search of Cummings' home. Moreover, 

Cummings provided this Court with evidence of the contents of his webpage which were 

defamatory on their face. These factors, coupled with the evidence Hartzell presented, 

were sufficient to convince this Court that Hartzell could prevail at trial and that damages 

alone would not suffice. As such, Hartzell met his burden to present a prima facie case 

on its merits. 

The publication that Hartzell may have been an associate of a crime organization 

and a member of the Witness Protection Program exposes him to an immediate threat of 

potential physical harm, just by the very nature of the publication. Without a preliminary 

injunction, Hartzell faced extreme harm to his life, reputation, and business interests. 

Each of these types of harm are incalculable through money damages. Furthermore, the 

longer that Cummings' defamatory statements remain published, the greater the 

likelihood that these harms would increase. 

This Court's Order restored the parties to their status prior to the alleged wrongful 

conduct. Here, Cummings and Hartzell were embroiled in a bitter dispute stemming from 

the deterioration of their landlord-tenant relationship. Cummings embarked on an illegal 

course of conduct in retaliation against Hartzell, culminating in his purchase of the 
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KEVINHARTZELL.COM and KEVINHARTZELL.NET domain names, where defamatory 

material was later posted. This Court does not allege any illegality in Cummings' 

purchase or operation of these web domains. However, once Cummings began to post 

defamatory material in violation of law, his conduct became wrongful. Accordingly, this 

Court tailored its Order to target Cummings' wrongful conduct only. Cummings is still free 

to own and operate the subject webpages, albeit without the highlighted defamatory 

content. Because of this, the parties are currently operating under the status quo as it 

existed prior to Cummings' wrongful conduct. 

With regard to the public interest, it is clear that neither the United States 

Constitution nor Pennsylvania Constitution protects defamatory or libelous speech, nor 

do they protect an illegal course of conduct embarked upon for the purpose of stalking or 

harassment. Although courts justifiably fear that restrictions on publication may have a 

chilling effect on the disclosure of future information, the present case does not present 

a scenario in which the right to freedom of information is threatened. Hartzell is a private 

figure. As a private figure, he is afforded protections to his own privacy under law. Here, 

Cummings sought to harass and stalk Hartzell through online communication for 

retaliatory purposes. Cummings cannot, however, argue that this information was 

published in the public interest. The defamatory information that Cummings posted, and 

that this Court's order enjoined, did not concern Hartzell's practices as a real estate 

developer or a landlord. Such information may have had value to the public. Instead, 

Cummings attacked Hartzell using personal, private, and illegal information that has no 

relation to any public concern. Moreover, the information regarding Hartzell's alleged 
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participation in the Witness Protection Program creates an immediate threat to his 

personal safety such that any public concern in the information is sufficiently outweighed. 

For the foregoing reasons, Hartzell has satisfied each of his burdens as required 

to justify a preliminary injunction against Cummings' wrongful conduct. Accordingly, this 

Court used proper discretion in issuing its preliminary injunction regarding the two specific 

statements on Cummings' web pages. 

CONCLUSION 

For the reasons set forth in this Opinion, the Superior Court should affirm this 

Court's March 30, 2015 Order. 
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