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Gerald Hatton (''Hatton'') and William Burkert ("Burkert,,) were co-workers for 

approximately twenty years. Both were corrections officers at the Union County Jail. According 

to Hatton, their relationship was acrimonious because defendant heckled Hatton about Hatton 1 s 

divorce from his second wife. Additional animosity resulted from Hatton and Bmkert being 

affiliated with competing labor unions. According to defendant, for approximately two and a half 

years prior to this incident, someone had been complaining about defendant and his family on a 

website. One of the comments stated that defendant was fat and all of the Burkert brothers were 

bullies. Defendant claims that he discovered in January 2011 that the author of the posts was 
it : 

···"either Hatton or Hatton's third and current wife. 

Tension between the two peaked on January 8, 2011, when Hatton found flyers sc~ttered 
.;. 
throughout the parking garage when he arrived at work. The flyers contained wlgar and 

. 
pornographic language scribbled across a wedding photo of Hatton and his third wife. Hatton 

stated that he was offended and embarrassed by the flyers, particularly because they were 

capable of being viewed by other co-workers. Hatton testified that as he was walking into work 
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through the garage after finding the flyers. defendant and defendant's brother positioned 

themselves by 1he door, blocking Rattan's way, watching bis reaction as he saw the flyers. 

Hatton notified a supervisor on January 9, 2011 that a second set of flyers were found 

strewn throughout the men's and women's locker rooms. The flyers displayed the same wedding 

photo of Hatton and his wife with different crude and vulgar eomments. Hatton was again 

embarrassed and also·concerned that the inmates would see the flyers. He feared the flyers would 

undermine his authority and jeopardize his safety at work. Lieutenant Patricia Mauko testified 

that she found between twenty and thirty flyers in the locker room. 

Hatton also testified that Lieutenant Renaldo approached him on January 11, 2011 and 

gave him a second copy of a flyer he had found. Hatton went home that evening and never 

returned to work as a corrections officer. Hatton testified that the handwriting on the flyers was 

the defendant's handwriting. 

In its municipal court case-in-chief, the State presented the testimony of Sergeant 

Stephen Pilot, the officer responsible for interviewing defendant as part of the administrative 

investigation into the complaints made by Hatton. During the course of the interview, defendant 

made admissions to Sergeant Pilot that he was the person respo11S11>lc for writing the vulgar 

obscenities across Ha.tton's wedding photos. Defendant also admitted that he retrieved and 

printed the original wedding photo from the internet, hung the two photos with the obscenities 

above his desk in a public area of the Patrolmen's Benevolent Association, and circulated copies 

of the photos to at least one other corrections officer. 

Sergeant Pilot's testimony was initially admitted into evidence at trial. Defense counsel 

lodged an objection to the admissibility of defendant's statement to Sergeant Pilot, claiming that 

its contents were barred pursuant to Ga"ityv. New Jersey, 385 U.S. 493 (1967). The Municipal 



Court Judge allowed the State to elicit testimony from Sergeant Pilot about the statem~ subject 

to a future ruling on admissibility. The Municipal Court Judge did not rule on the record about 

the admissibility of this statement, but the testimony was not referenced or relied upon in the 

Judge's ruling. 

Sergeant Pilot testified that he interviewed defendant as part of the administrative 

investigation into the complaints·mad.e by Hatton. During the course of the interview, defendant 

made admissions to Sergeant Pilot that he was the individual responsible for writing the vulgar 

obscenities across Hatton• s wedding photos. Sergeant Pilot testified that defendant admitted to 

retrieving and printing the original wedding photo from the internet, and that he hung the two 

photos \\ith the obscenities above his desk at the office of the Patrolmen's Benevolent 

Association. Defendant also stated that he had circulated copies of the photos to at least one 

other corrections officer. 

Defendant also testified at trial and similarly admitted that he retrieved Hatton's wedding 

photo from the internet, printed it out at home, and brought a copy to work. He further testified 

that he wrote on the photos. Defendant did not admit to circulating the photos around the parking 

garage and locker room, but he did state that he posted the pictures on the wall by his desk in the 

union office, a public office that was accessible to any union member. He also testified that he 

approached Hatton and gave him a copy of the pictures. He told Hatton that the flyers were 

payback for what Hatton had done to defendant's family. 

Defendant denied distributing the photos or allowing anyone else to distribute them. 

When he discovered that someone else circulated the photos, he called Hatton about Hatton's 

wife, and admitted he bad created the photos, but denied distributing them. Defendant denied 
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that he and his brother stood in front of the entrance to the jail when complainant entered the jail 

on January 8, 2011. 

PRQCEDURAL HISTORY 

On September 30, 2011, complainant Gerald T. Halton signed three complaints against 

defendant-appellant William Burkert in Elizabeth Municipal Court, charging Burkert with three 

instances of harassment, contrary to NJ.S.A. 2C:33-4c, which allegedly occmred in Elimbeth on 

January 8, 9, and 11. 2011. Harassment is defined as conduct in which a defendant "with purpose 

to harass another," [e]ngages in (a] course of alarming conduct or of repeatedly committed acts 

with purpose to alarm or seriously annoy such other person.'' NJ.S.A. 2C:334(c). "Serious 

annoyance" is defined as ''to weary, worry, trouble, or offend,'' and.the detennination whether 

the actor's conduct and purpose meet that standard "must be made on a case-by-case basis." 

State v. Hoffman, 149 N.J. 564, 580-81 (1997). 

On November 26, 2012, May 20, 2013, and June 24, 2013, defendant was tried in 

Eli7.abeth Municipal Court before the Honorable Daniel J. Russell, J .M.C. Complainant Halton, 

Corrections Officer Sergeant Stephen Pilot and Corrections Officer Lieutenant Patricia Mauko 

testified for the State. The two flyers were placed into evidence as ~-1 and S-2. Defendant 

Burkert was the sole witness for the defense. 

On June 24, 201'3, the court found defendant guilty of harassment as to the January gtll 

and 11th incidents. The court sentenced defendant on each count to a $500 fine, court costs of 

$33, a $50 Violent Crimes Assessment and a $75 Safe Street Assessment. As to the incident 

occurring on the 9th, the judgment states ''merged to other complaint." 

Defendant filed a timely municipal appeal to this Court. 
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DEFENDANT'S ARGUMENT 

Defendant argues that the trial court should have entered a judgment of acquittal sua 

sponte at the end of 'the State's case or found defendant not guilty because the State failed to 

prove that defendant committed the acts in question and the proofs offered failed to satisfy the 

intent to harass element of the harassment st.a.tute. According to defendant, the State f8.iled to 

prove beyond a reasonable doubt that defendant distributed the flyers at issue or acted with intent 

to harass. Defendant further argues that Corrections Sergeant Stephen Pilot's testimony was 

inadmissible under Garrity v. New Jersey, 385 U.S. 493 (1967), and that the municipal court 

correctly excluded Pilot's testimony. 

Defendant also argues that his comments are protected by the First Amend.men~ which 

permits him to publicly express his opinion without fear of governmental reprisal no matter how 

crude or obnoxious the language employed and regardless of whether the opinion causes 

someone else emotional alarm or annoyance. 

STATE'S ARGUMENT 

The State argues that.the record contains more than sufficient evidence to find defendant 

guilty of harassment, contrary to N.J.S.A. 2C:33-4(c). The State argues that the testimony of 

complainant Gerald Hatton, Corrections Sergeant Stephen Pilot, and Corrections Lieutenant 

Patricia Mauko in its case-in·chief provided sufficient evidence for the State's case to survive a 

sua sponte motion for a judgment of acquittal. 

It should be noted that the Municipal Court Judge does not reference Sergeant Pilot's 

testimony anywhere in bis ruling, but there is not a ruling on the record concerning the 

admissibility of said testimony. 
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Additionally, the State argues that 1he First Amendment offers no protection for 

defendant's harassing and unwanted conduct. According to the State, the New Jersey harassment 

statute is narrowly drav.n so that it does not impinge on protected speech because it is directed 

only at individuals who have the specific intent to harass or annoy. 

STANDARD OF REVIEW 

A judgment of conviction in a criminal ~tion or proceeding in a court of limited criminal 

jurisdiction can be reviewed by appealing to the Law Division. R. 3:23; State v. Cerefice, 335 

N.J. Super. 374, 380 (App. Div. 2000). The appellate court shall consider the evidence de novo 

on the record, making independent findings of fact and an independent determination of the 

defendant's guilt or innocence. Id at 380, 383. In conducting its review, the Court's "ftmction is 

to determine the case completely anew on the record made in 1he Municipal Co~ giving due, 

although not necessarily controlling, regard to the OJJp<>rtunity of the magistrate to judge the 

credibility of the witnesses." State v. Johnson, 42 N.J. 146, 157 (1964) (citing State v. Ronnie, 

41 NJ. Super. 339, 343 (1956)). When the Municipal Court has conducted credibility 

assessments, the Law Division will only reject these assessments in the rare case where there is 

some wiexplained documentary proof that the witness has not been truthful. See, e.g., State. 11. 

Segars, 172 N.J. 481, 498-99 (2002). The trial court sitting without a jury shall "'state clearly its 

factual :findings and correlate them with the relevant legal conclusions."' State v. Locurto, 157 

NJ. 463, 470 (1999) (quoting Curtis v. Finneran, 83 N.J. 563, 570 (1980); Rolniclc v. Rolnick, 

290 N.J. Super. 35, 42 (App. Div. 1996)). 
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ANALYSIS 

New Jersey's harassment statute does not violate the First Amendment. The statute is 

narrowly drawn so that it does not impinge on protected speech because it is directed only at 

individuals who have the specific intent to harass ot annoy. N.J.S.A. 2C=.33-4, defines harassment 

in applicable part: 

[A] person commits a petty disorderly persons offense if, with the purpose to harass 
another, he: 

c. Engages in any other course of alarming conduct or of repeatedly committed acts with 
purpose to alarm or seriously annoy such other person. 

Each statutory subseetion of New Jersey's harassment statute is treated as "free-standing, 

because each defines an offense in its. own right." State v. Mortimer, 135 N.J. 517, 525, 641 A.2d 

257, ce,rt. denied sub nom., Mortimer v. New Jersey, 513 U.S. 970, 115 S. Ct. 440, 130 L. Ed. 2d 

351 (1994). Subsection (c) targets a course of conduct, proscn"bing alanning conduct or repeated 

acts with a purpose to alarm or seriously annoy an intended victim. State v. Hoffman, 149 N.J. 

564, 580 (1997). "Serious annoyance" is defined as "to weary, worry, trouble, or offen~" and 

the determination of whether the actor's conduct and purpose meet that standard "must be made 

on a case-by-case basis." Id. at 580-81. 

The First Amendment "permits regulation of conduct, not mere expression" and the New 

Jersey Legislature requires that any co~unication punishable under the harassment statute 

''must be uttered with the specific intention of harassing the listener." State v. L.C., 283 N.J. 

Super. 441, 450 (App. Div. 1995), certif, denied, 143 N.J. 325 (1996). In this case, Judge Russell 

found that the statements written on the photographs clearly constituted a violation of N.JS.A. 

2C:33-4c because the intent of placing the language on the photos was to seriously annoy Mr. 

Hatton. There is more than sufficient evidence to support this conclusion. 
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The Appellate Division has considered whether New Jersey's harassment statute is 

unconstitutionally vague. In State v. Finance American Corporation, the Appellate Division held 

that the NJ.SA. 2C:33-4 is not unconstitutionally overbroad or vague because the statute 

requires that the speaker have the specific intent to harass. 182 N.J. Super 33, 38 (App. Div. 

1981). The Appellate Division stated, "[t]his statute regulates conduct too far removed from pure 

speech and too closely linked to the State• s police power to warrant an overbreadth challenge by 

one who clearly violated it." Id. at 39. The Appellate Division also noted that similar statutes that 

require a specific intent to harass have been challenged in other jwisdictions, but have withstood 

attack for overbreadth. Id. Although the provision in Finance American Corporation considered 

was N.J.S.A. 2C:33-4(a) and defendant's conviction arose under N.J.S.A. 2C:33-4(c), this 

decision is applicable to this case, because each provision under N.J.S.A. 2C:33-4 requires that 

the offense is committed 'With the purpose to harass another. Therefore, the First Amendment 

does not protect defendant's conduct. 

Defendant asserts that Sergeant Pilot's testimony must be held to be inadmissible 

pursuant to Garrity, because defendant contends that he was threatened with termination of his 

employment if he did not give a statement during the internal investigation. The Fifth 

Amendment guarantees that "[n]o person ... shall be compelled in any criminal case to be a 

witness against himself . .. without due process of law." U.S. Const. Amend. V. A criminal 

defendant cannot be compelled, threatened or coerced by law enforcement into giving a 

confession. In determining whether a defendant's confession was free and voluntary, the Court 

must assess "the totality of all the surrounding circumstances -- both the characteristics of the 

accused and the details of the interrogation." Miller v. Fenton, 474 U.S. 104, 111 (1985). The 

defendant was represented by counsel and defense counsel was present during the interview. 
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Defendant argues that the statements he made to Sergeant Pilot were coerced and therefore are 

inadmissible pursuant to Garrity. 

In Garrity, the United States Supreme Court held that police officers who were 

questioned as part of an internal investigation regarding the fixing of traffic tickets did n.ot give 

their statements voluntarily. Garrity, 385 U.S. at 494-98. The Court held that because the officers 

were expressly told that they would be removed from their jobs if they refused to answer any 

questions, the statements were not voluntary. Id. The Court further held: 

The choice given petitioners was either to forfeit their jobs or to incriminate 
themselves. The option to lose their means of liYelihood or to pay the penalty of 
self-incrimination is the antithesis of free choice to speak out or. to remain silent. 
That practice, like interrogation practices we reviewed in Miranda v. State of 
Arizona, 384 U.S. 436, 464-465, 86 S. Ct. 1602, 1623, 16 L.&l.2d 694, is 'likely 
to exert such pressure upon en individual as to disable him from makjng a free 
and rational choice.' We think the statements were infected by the coercion 
inherent in this scheme of questioning and cannot be sustained es voluntary under 
our prior decisions. 

Garrity, 385 U.S. at 497-98. 

To demonstrate compulsion under Garrity, a public ·employee must show: I) he 

subjectively believed loss of employment would result if he invoked the constitutional right to 

remain silent; and 2) that this belief was objectively reasonable. United States v. Friedrick, 842 

F.2d 382, 395 (D.C. Cir. 1988). Absent testimony from defendant on the issue, eny questions 

about defendant' s subjective belief regarding the consequences of remaining silent are pure 

speculation. State v. Lacaillade, 266 N.J. Super. 522, 528 (App. Div. 1993). In this case, 

defendant did not establish that he subjectively believed he would be terminated for failing to 

answer questions during the in,temal investigation. During his direct examination, defendant 

stated that Sergeant Pilot told him " .. . this is strictly departmental. You'll have to answer it or 

you're going to be disciplined.'; 6T:23-24 to 23-25. Defendant has not established that he 

9 



subjectively believed that he would be termlnated if he did not answer the questions during the 

internal investigation, only that he was subject to being disciplined. This falls short of the 

requirement that the individual subjectively believe loss of employment would result if he 

invoked the privilege. 

With regard tq the objective element, courts have held that a subjective believe that 

asserting the privilege will result in discharge is not objectively reasonable a9sent some action of 

the state whichjustifies the belief. See State v. Connor, 124 Idaho 547 (Idaho 1993) (holding that 

in order for an officer's subjective belief that he would be terminated if he asserted the privilege 

to be considered objectively reasonable, there must be some evidence in the record, other than 

the officer's own testimony, that he th.ought he would lose his job). See also State v. Lacai/lade, 

266 N.J. Super. 522, 630 (App. Div. 1993) (noting that the general possibility of dismissal for 

disobeying orders did ·not make police officer's subjective belief that he would be fired for 

refusing to cooperate in internal investigation objectively reasonable). 

The facts in this case differ from Garrity in that defendant was not threatened with 

termination. The form defendant signed stated that an employee who refuses to answer a 

question, or not answer 1ruthfully, "may be subject to departmental discipline.,, Defendant's own 

testimony indicates that he believed he could be disciplined. not terminated, if he failed to 

answer. 

As the First Circuit Court of Appeals noted in United States v. Indorato, there are two 

common elements in the cases post--Garrity: (1) the individual under investigation is explicitly 

told that failure to waive his constitutional right against self-incrimination will result in either 

discharge from public employment or a similarly severe sanction imposed in the case of private 

citizens; and (2) a statute or municipal ordinance mandates such procedure. 628 F.2d 711, 716 
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(1st Cir. 1980). In Indorato, the court held that because there was no explicit "or else" choice 

and no statutorily mandated firing is involved, the individual was not subject to ooercion 

pursuant to Garrity. Id. at 716-17. In this case, defendant was not explicitly threatened with 

termination. 

Defendant has not established that he subjectively believed he would be terminated if he 

failed to answer questions, or that such a belief was objectively reasonable. Therefore, Sergeant 

Pilot's testimony should not be excluded pursuant Garrity. 

Even if Sergeant Pilot's testimony was excl~d, it would have minimal impact on the 

outcome of this case. Defendant testified to almost everything Sergeant Pilot said. Sergeant Pilot 

testified that defendant admitted to the following: he was responsible for the vulgar obscenities 

on the wedding photo; he printed the original from the internet; he hung two flyers with 

obscenities above his desk at work; and he circulated copies to at least one other officer. 

Defendant testified to the following: he obtained the photo from the internet and printed it; he 

brought a copy of the photo to work; he wrote on the photo; he posted the photos near his desk; 

and he gave Hatton a copy a,nd told him it was pay back. The major difference between Sergeant 

Piloes testimony and defendant's testimony is that defendant denied circulating the flyers. 

Defendant also argues that there was no foundation for the victim's testimony that it was 

defendant's handwriting on flyers. The victim testified that it was defendant's handwriting on the 

flyers, but defendant argues that there was no foundation establishing the victim's familiarity 

with the defendant's handwriting. However, defense counsel failed to make a timely objection 

during the trial at the municipal level when the \ictim testified that he recognized defendant's 

handwriting. Tb.ere is no reason for this Court not to rely upon the victim• s testimony in the 

absence of an objection. Many times there is no obj~tion regarding evidence that is not in 
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dispute. In addition, defendant admitted during his testimony that he made copies of the victim's 

wedding photo from the internet, wrote on the photos, and hung them over his desk at the union 

office. 

There was enough evidence in the record without Sergeant Piloe s testimony to support a 

conviction. Furthermore, defendant took the stand and testified, waiving his right to silence and 

exposing himself to the potential to be crossed with the statement he gave to Sergeant Pilot. 

After reviewing the evidence de novo, as the fact finder, I conclude that the State has 

proven the defendant guilty beyond a reasonable doubt with and without Sergeant Pilot's 

testimony. In its case-in~chief, the State called Complainant Hatton and Corrections Lieutenant 

Patricia Mauko to testify. I find this testimony to be credible, as did the Municipal Court Judge. 

Hatton testified about his relationship with defendant. He provided testimony about how he 

discovered the flyers scattered throughout the parking garage when he anived for work on 

January 8, 2011, how he saw the vulgar and pornographic language written on his wedding 

photo, and how defendant and his brother were blocking the door, watching his reaction. Hatton 

also testified that his supervisor notified him that a second set of flyers was found in the men's 

and women's locker rooms on January 9, 2011. Hatton .further testified that he had worked with 

the defendant for approximately twenty years and recognized the handwriting as belonging to the 

defendant. There was testimony about defendane s motive. 

Defendant testified that he obtained Hatton's wedding photo from the internet, printed it 

out at home, and b~ought a copy into work. He also admitted that he wrote the statements on the 

photos and posted the picture on the wall by his desk in the union office in a public area. He 

testified that he approached Hatton and gave him one of the photos, saying it was to pay back 

complainant because of what he did to defendanfs family. Defendant stated. that his motive for 
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creating the offensive material was because of his conflict with Hatton and Hatton' s wife over 

the online posts. 

The Honorable Daniel J. Russell, J.M.C .. found that although there was no testimony 

regarding an eyewitness who saw defendant distribute 1he photographs in the locker room and 

the parking garage, there WllB sufficient evidence that defendant had done so. Judge Russell 

noted that defendant testified on his own behalf that he had obtained the photos, written on them, 

and put them on the wall of his office. 

Reviewing the evidence de novo, I fmd the defendant guilty beyond a reasonable doubt 

of harassment on both January 8, 2011 and January 11, 2011. The evidence makes clear that the 

defendant was responsible for creating and circulating these photos and that defendant had a 

motive. The circumstantial evidence establishes those acts were caused with the intent to harass. 

Furthermore, defendant's harassing conduct is not protected by the First Amendment. 

For the reasons mentioned above, Defendant in the above-captioned matter is hereby 

found GUILTY of Harassment, in violation of NJ.S.A. 2C:33-4(c). 

Date STUART PEIM, J.S.C. 
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BY TIIB COURT 

STATE OF NEW JERSEY, 

vs. 

WILLIAM BURKERT 

Defendant 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION - CRIMINAL PART 
UNION COUNTY 

Municipal Appeal No.: 6070 
FILED 

Criminal Action 
JUN 2 0 2014 

STUART PElM, J~S.C. 
AMENDED ORDER 

TIDS MATTER having been opened to the Court by the Defendant. William Burkert, through his 

attorney Steven Kaflowitz, Esq.; and following the proceeding that was conducted on November 26, 2012, May 

20, 2013,·and June 24, 2013, before the Honorable Daniel J. Russell, J.M.C. in the Municipal Court of 

Elizabeth; and the St.ate ofNew Jersey being represented by Michael D'Agostino, Special Deputy Attorney 

General/ Acting Assistant Prosecutor; and this Court having conducted a 'ae novo review of the record and 

having considered the evidence anew, and having considered the papers submitted by the parties, and the 

arguments of counsel; 

It is on this 20th day of June, 2014, 

ORDERED that. for the reasons set forth in the Court's written de~ision, Defendant in the above-

captioned matter is hereby found GUILTY on the charge of Harassment. a violation of N.J.S.A. 2C:33-4(c) as to 

the January 8111 and 11 lh incidents, and is ordered to pay the fines, fees, and assessments imposed by the 

Municipal Court, a $500 fine on each count, court costs of $33, a $50 Violent Crimes Assessment ,and a $75 

Safe Street Assessment. 

IT IS FURTHER ORDERED that this Order supersedes all previous orders entered in this matter. 



N.J.S.A. 2C:33-4a, and sentencing defendant on ea~h count 

to pay a $500 fine, and to pay court costs of $33, a $50 

Violent Crimes Assessment and a $75 Safe Straet Assessment. 

Dated: July 1, 2014 

Respectfully Submitted, 
CARUSO SMITH PICINI, P.C. 

Attorna~~i1~~ 
By: ~- L 

STEVEN J. KAFLOWITZ,~SQ. 

The relevant municipal court tr.anscripts have be~n received 
and are being forwarded with this notice of appeal in 
compliance with~ 2:5-3(a) and {d). Th~ transcript of the 
municipal appeal before the Law Division, of April 28, 
2014, has been ordered as evidenced by the attached 
transcript request. A copy of this n0tice of appeal, with 
attached case information statement, judgment of 
conviction, and municipal court transcripts are being 
contemporaneously served upon the Union County Prusecutor's 
Office, as sh·'.)Wn by the accompanying certification of 
servi'ce. A criminal case information statement is being 
fiJ_ed with this notice of appeal, in compliance with R. 
2: 5-1 (f) (2), and is attached hereto. The filing .fee -
required by N.J.S .A. ~2A:2 is being forwarded with thi s 
notice of appeal. 

I certify that the foregoing statem~nts made by me are 
true. I am aware that if any of th~ foregoing stat8ments 
mad~ by me are willfully false, I am subject to punishment. 

Dated: July 1, 2014 
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STEVEN J. ' ¥.AFLOWITZ , 0Q . 
Attorney for defendant 








