
IN THE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS 
DIVISION 9 

 
CITY OF TOPEKA, ) 
 ) 
 Plaintiff, ) 
  ) 
v.  ) Case Nos.  2016-CR-000084 
  )  2016-CR-000085 
CHANTEL FAYE HOSIER, )  2016-CR-000086 
RONALD D. MARTIN, )  2016-CR-000087 
BROOK M. BARGER, and ) 
NICHOLAS STEVEN HINES, ) 
  ) 
 Defendants. ) 
  

DEFENDANTS’ BRIEF IN SUPPORT OF THEIR MOTION TO DISMISS 
 

 Westboro Baptist Church (“Westboro”) publishes a weekly notice in the 

Topeka Capitol Journal claiming they hold “religious events” at their church every 

day of the week from 7:00 A.M. until 10:00 P.M.  The City of Topeka (“Topeka” or 

the “City”) has a picketing ordinance that prohibits citizens from engaging in speech 

protected by the First Amendment on public areas outside houses of worship during 

“religious events.”  Because Westboro has self-defined its religious events as 

occurring seven days-a-week from 7:00 A.M. until 10:00 P.M.—covering virtually all 

daylight hours, year-round—the City is apparently willing to enforce the ordinance 

prohibiting speech during those hours. 

 The Defendants are members of a group that, on a Saturday morning, stood 

on the public sidewalk outside Westboro holding American flags.  That is the 

entirety of the alleged wrongful conduct at issue in this case.  Responding to 

Westboro’s 911 call, the Topeka Police Department told the group that because they 
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were there during Westboro’s self-defined “religious events” hours, the group was 

violating the ordinance.  The City issued citations to the four Defendants. 

 The City’s Picketing Ordinance—especially as it is being applied in this 

case—is unconstitutional.  The City cannot prohibit protected speech from occurring 

on a public sidewalk all day, every day, simply because a nearby church claims to be 

holding religious events all day, every day.  The First Amendment does not tolerate 

such sweeping restrictions.  The charges against the Defendants should be 

dismissed. 

STATEMENT OF FACTS 

I. Topeka’s Picketing Ordinance 

Topeka’s Picketing Ordinance1 (the “Ordinance”) criminalizes “focused 

picketing” near a house of worship during an announced religious event.  Distilled 

into elements from the language of the Ordinance, a person commits a violation if 

he or she (1) stands, sits, or walks in a repeated manner; (2) while carrying a 

banner, placard, or sign; (3) on a sidewalk, street, roadway, or other public area 

adjoining or within 50 feet of the property upon which a house of worship is 

situated; (4) during a time period beginning one-half hour prior to the published 

start time of an announced religious event and ending one-half hour after the 

published ending time of the announced religious event.  Topeka Municipal Code 

(“TMC”) §§ 9.45.140(a)-(b).   

The Ordinance defines “religious event” as “any scheduled worship service, 

                                                      
1 A copy of the Ordinance is attached hereto as “Exhibit A.” 
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wedding, funeral rite, memorial service for the dead, or other observance of a 

religious sacrament, ritual, ceremony or celebration that takes place at a house of 

worship or on the property where a house of worship is situated.”  Id. § 9.45.140(a).  

A religious event qualifies as an “announced religious event” if “the public has been 

provided notice of the beginning time and of the duration or ending time of such 

event . . . announce[d] in a newspaper regularly printed on at least a weekly basis 

within the city.”  Id.  Any person found guilty of violating the Ordinance may be 

fined up to $499.00, imprisoned up to 179 days, or both.  Id. § 9.45.140(c).   

In its current form, TMC § 9.45.140 reflects several revisions, amendments, 

and judicial modifications intended to ban church-picketing activities.  Its history 

confirms the difficulty—and perhaps the impossibility—of reconciling such a 

prohibition with the free-speech protections of the First Amendment.  See Westboro 

Baptist Church v. City of Topeka, Kan., Case No. 95-CV-1031, at *27 (Shawnee Co., 

January 16, 1997) (attached hereto as “Exhibit B”). 

In the early 1990’s, there emerged a growing citizen opposition to the 

increasingly notorious picketing activities of Westboro.  See Westboro v. Topeka, 

Case No. 95-CV-1031, at *27.  This opposition crystalized with the Topeka City 

Council’s adoption of Ordinance No. 16843 (attached hereto as “Exhibit D”).2 Id.  

Later that same year, the Topeka City Council enacted Ordinance No. 16859, which 

                                                      
2 A prior version of the Ordinance was passed by the Topeka City Council but 
vetoed by then-Mayor Harry Falkner because he believed the proposed version of 
the Ordinance was unconstitutional.  See Ordinance No. 16643 (“attached hereto as 
“Exhibit C”) at 4-5.  An advisory opinion from the Kansas Attorney General 
regarding Ordinance No. 16643 issued on October 29, 1993 also opined that it likely 
was unconstitutional.  See Exhibit G.   
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became effective on September 20, 1995.  See Exhibit E.  This new version largely 

tracked but also extended the terms of a temporary restraining order obtained 

against Westboro’s picketing activities by St. David’s Episcopal Church.  See St. 

David’s Episcopal Church v. Westboro Baptist Church, Inc., 921 P.2d 821, 825 (Kan. 

Ct. App. 1996) (quoting the TRO language).   

Westboro and some of its individual members challenged the 

constitutionality of both Ordinances in a lawsuit filed in this Court on September 

20, 1995.  See Westboro v. Topeka, Case No. 95-CV-1031.  On January 16, 1997, 

Judge Franklin Theis issued a 157-page Memorandum and Order granting in part 

and denying in part Westboro’s request to enjoin enforcement of the ordinances.  Id.  

In pertinent part, Judge Theis found as follows: 

1. The Ordinances complied with the First Amendment only if they were 
(1) content natural, and (2) narrowly tailored to serve a significant 
governmental interest.  Id. at 89. 
 

2. The City had a significant governmental interest in “prevent[ing] 
pickets along the normal paths for ingress and egress to religious 
events” because (1) “the physical, intimidating presence that a picket 
line inherently presents,” and (2) the “enhanced opportunity for 
physical violence that is inherent in any picketing or protesting 
activity.”  Id. at 89-104. 
 

3. Ordinance No. 16859’s 90-foot distance requirement was 
unconstitutional because it was not narrowly tailored to serve the 
interest of protecting the normal paths for ingress and egress to 
ordinary (i.e., non-funeral) religious events.  Id. at 104-36, 144.  The 
90-foot distance requirement, however, was permissible for funerals.  
Ordinance No. 16843’s 50-foot distance requirement was permissible 
for ordinary religious events because it imposed no greater distance 
requirement than was necessary to protect the normal paths of ingress 
and egress to such services.  Id. at 104-36.  
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4. The notice-by-posting provisions of both Ordinances were 
unconstitutional because they permitted religious officials to post and 
withdraw notice of the religious event in response to the message of 
the picketers.  Id. at 83-86.  This feature, Judge Theis reasoned, 
allowed religious officials to use the Ordinances to “license” 
permissible and impressible speech and thereby transformed the laws 
into unconstitutional prior restraints.  Id. at 83-86, 154-55.   

In his Order, Judge Theis concluded that he could not sever Ordinance No. 

16843’s notice-by-posting provision from the remainder of the Ordinance, and thus 

declared it unconstitutional in its entirety.  Id. at 154.  He found Ordinance No. 

16859 constitutional in part, but only after (1) severing the notice-by-posting 

provision; (2) limiting the application of the Ordinance to “focused picketing” only 

by severing the ban on “demonstrating”; and (3) limiting the categories of religious 

events covered by the Ordinance to “funerals” or “memorial services for the dead.”  

Id. at 154-55.   

The Kansas Court of Appeals affirmed Judge Theis’s ruling in its entirety in 

an unpublished opinion dated September 24, 1999.  See Westboro v. City of Topeka, 

Case No. 79,456 (Kan. Ct. App., September 24, 1999) (attached hereto as “Exhibit 

I”).   

On January 28, 1999, the Topeka City Council enacted yet another version of 

the Church Picketing Ordinance, Ordinance No. 17068, which was drafted in 

response to Judge Theis’s ruling.  Exhibit F.  Ordinance No. 17068 omitted portions 

of the prior versions that Judge Theis had stricken, and applied Ordinance No. 

16843’s 50-foot distance requirement to non-funeral religious events.  See id. at 3.  

This version of the Ordinance remains on the books, codified at TMC § 9.45.140, 

and is the version of the Ordinance at issue in this case. 
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II. Actions Giving Rise To The Criminal Charges 

Defendants are members of a national organization called “Journey 4 

Justice.”  Defendants and others formed the group following the United States 

Supreme Court’s decision in Snyder v. Phelps, 562 U.S. 443 (2011), which held that 

the First Amendment immunized Westboro members from tort liability arising from 

their display of inflammatory messages while picketing a soldier’s funeral.  Through 

word of mouth and social media, membership in Journey 4 Justice grew to 1000 

people from 28 different states. 

Beginning in 2012, Journey 4 Justice began hosting an annual national 

convention in Topeka, Kansas.  On the first or second weekend in September, 

members travel to Topeka for meetings and social activities.  During these 

gatherings, members express their opposition to Westboro’s views by counter-

demonstrating at the sites of Westboro pickets, if one is occurring; or—more 

commonly—by assembling on the public sidewalk adjacent to Westboro and holding 

American flags.  Journey 4 Justice members do not stand on Westboro property; do 

not yell, chant or display any written messages; do not obstruct access to Westboro’s 

property; and do not engage the members of Westboro in any way.  It was during 

one such gathering that Defendants received the citations giving rise to this 

prosecution.   

At around 10:30 A.M. on September 12, 2015, the Topeka Police Department 

responded to a 911 call from Westboro member Elizabeth Phelps.  Ms. Phelps 

advised the dispatcher that a group had assembled outside Westboro and that she 
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wanted the Ordinance enforced against them.  Two officers from the Topeka Police 

Department responded.  After entering Westboro, Ms. Phelps showed the officers 

two documents.  The first document was a copy of the Picketing Ordinance.  The 

second document was a copy of the “classifieds” section of the September 5, 2015 

edition of the Topeka Capital Journal.  Buried within the classified section was a 

small notice, which reads “ANNOUNCEMENT Westboro Baptist Church . . . [h]as 

Religious Events on Sun thru Sat 7 am thru 10 pm.”  See Exhibit H.  After 

conferring with Ms. Phelps, the officers concluded that this notice was sufficient to 

trigger the Ordinance, and that Defendants and their group were violating it.3 

The officers then exited the church and advised the group that they were 

violating the Ordinance and needed to leave.  For the next 20-25 minutes, the group 

members and the officers engaged in a discussion about the meaning of the 

Ordinance.  The conversation was friendly and respectful on both sides.  The group 

members questioned, among other things, whether their American flags qualified as 

“banners” under the Ordinance; whether the officers “really buy that [Westboro has] 

services here from . . . sunup to sundown”; and why the different officers had 

provided them inconsistent interpretations of the Ordinance from year to year.  The 

officers eventually contacted their Lieutenant for guidance.  He advised them to 

enforce the Ordinance.  The group members understood the officers’ obligation to 

comply with the orders of their superiors, so they agreed to leave.  However, 

frustrated by what they perceived to be inconsistent enforcement of the Ordinance, 

                                                      
3 All of these interactions are captured on video from the officer’s camera system. 
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four members of the group—Ron Martin, Chantel Hosier, Nicholas Hines, and 

Brook Barger—requested citations so that they could appear before a court to have 

their speech rights conclusively adjudicated.  

Following a trial on January 12, 2016, Judge Joseph Whitman of the Topeka 

Municipal Court found all four Defendants guilty of violating the Picketing 

Ordinance.  The case is now before this Court on appeal de novo pursuant to K.S.A. 

22-3609(1). 

ARGUMENT 

 Here, the Ordinance restricts citizens’ constitutionally protected right to 

freely speak in public areas where First Amendment freedoms are most staunchly 

protected—public streets and sidewalks.  Indeed, the Supreme Court of the United 

States has “repeatedly referred to public streets as the archetype of a traditional 

public forum,” noting that ‘“[t]ime out of mind’ public streets and sidewalks have 

been used for public assembly and debate.’”  Snyder v. Phelps, 562 U.S. 443, 456 

(2011) (quoting Frisby v. Schultz, 487 U. S. 474, 480 (1988)).  “Consistent with the 

traditionally open character of public streets and sidewalks,” the Supreme Court 

has held that “the government’s ability to restrict speech in such locations is ‘very 

limited.’”  McCullen v. Coakley, ___ U.S. ___, 134 S. Ct. 2518, 2529 (2014).  Because 

speech in these areas is uniquely protected, states (and municipalities) can restrict 

it only through the use of “reasonable time, place, and manner restrictions” that are 

consistent with Supreme Court precedent.  Snyder, 562 U.S. at 456 (quoting Clark 

v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984)). 
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 As explained below, an “as-applied” analysis and a “facial” analysis both 

illustrate that the Ordinance is unconstitutional under the Supreme Court’s 

framework.  Further, the Ordinance violates the Establishment Clause because it is 

an ordinance designed to benefit religious institutions—and only religious 

institutions.  Finally, the Defendants’ conduct in this case does not violate the plain 

language of the Ordinance.  For all of these reasons, the charges should be 

dismissed as a matter of law. 

I. AS APPLIED TO THIS CASE, THE PICKETING ORDINANCE IS 
UNCONSTITUTIONAL 

 Topeka’s Picketing Ordinance appears to be “content neutral”—that is, it 

does not appear to treat types of speech differently based on their subject matter.  

As such, in order to be a constitutionally permissible restriction on speech, the 

ordinance must: 

(1) further a significant government interest; 

(2) be narrowly tailored; and 

(3) allow for ample alternative channels for communication. 

McCullen, 134 S. Ct. at 2529 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 

791 (1989)). 

In an as-applied challenge to the ordinance, Defendants need to demonstrate 

that the Ordinance is unconstitutional “because of the way it was applied to the 

particular facts of their case.”  United States v. Salerno, 481 U.S. 739, 745 n.3 

(1987).  Here, the City enforced this statute against Defendants because they 

assembled outside Westboro during the hours Westboro self-defined as “religious 
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events.”  It is that application of the Ordinance to this case—the City’s willingness 

to enforce Westboro’s 16-hour self-defined prohibition on free speech—that proves 

the constitutional violation. 

As the text of the Ordinance explains, “focused picketing”4 is prohibited 

“during the time period from one-half hour prior to the beginning time of an 

announced religious event until one-half hour after the ending time of the event.”  

TMC § 9.45.140(b).  Westboro’s newspaper notice claims that Westboro “has 

Religious Events on Sun thru Sat 7am thru 10pm.”  See Exhibit H.  Thus, according 

to the language of the statute, focused picketing is prohibited outside Westboro for 

16 hours, every single day: from 6:30 A.M. until 10:30 P.M. 

A. The 16-Hour Speech Ban Is Not Narrowly Tailored 
 
Though the Ordinance cannot satisfy any of the constitutional elements 

required by the Supreme Court (see infra Section II),5 the manner in which the 

Ordinance is being enforced in this case illustrates that it most certainly fails the 

second element—that the ordinance be “narrowly tailored.” 

To be narrowly tailored, a regulation cannot be “substantially broader than 

necessary” to achieve the government interest at issue.  Ward, 491 U.S. at 802.  

                                                      
4 “Focused picketing” is defined in the Ordinance as “standing or sitting or walking 
in a repeated manner past or around a house of worship, by one or more persons 
while carrying a banner, placard, or sign.”  TMC § 9.45.140(a). 
 
5 To be clear, the Ordinance fails to meet any of the three constitutional 
requirements (see infra Section II), which apply to this as-applied challenge just as 
they do to the facial challenge.  So as to not repeat all of that analysis here, 
Defendants discuss only the “narrowly tailored” element, as it is the starkest 
example of how the Ordinance is being applied in an unconstitutional manner. 
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Thus, the Court must look at the government interests articulated by the City 

Council when adopting the Picketing Ordinance and determine whether a 16-hour 

ban on speech is more than is necessary to achieve those goals.   

For example, through this Ordinance, the City Council “seeks to prevent 

violence, maintain order and recognizes the rights of persons to associate for 

religious purposes free from violence, harassment and intimidating activities.”  

Ordinance 17068 at 1.  There is no doubt that a 16-hour complete ban on speech 

burdens substantially more speech than is necessary to avoid violence, harassment, 

and intimidation.  To begin, any “violence” would certainly be unlawful absent this 

Ordinance.  Further, the Ordinance does not prohibit only speech that is harassing, 

disruptive, or intimidating.  In fact, it is undisputed in this case that the 

Defendants had no interaction, whatsoever, with anyone from Westboro and were 

doing nothing more than standing on a public sidewalk holding American flags. 

Perhaps most importantly, the Ordinance is not reasonably curtailed to the 

times during which churchgoers would be subjected to the effects of any speech 

activities—namely, as they enter or exit the church.  Further, if the City Council 

was concerned with loud, boisterous speech interrupting the actual exercise of 

religious beliefs, the Ordinance contains no language to address that concern, 

instead focusing exclusively on the act of carrying a “banner, placard, or sign.”  

There is no need to restrain protected speech for 16 hours every day to achieve the 

ends articulated by the City Council. 
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Furthermore, if the City is truly concerned with the ability of individuals to 

access a house of worship (i.e. ingress and egress) to practice their religious beliefs, 

then the City’s regulation (and this Court’s decision in this case) should be guided 

by the Supreme Court’s decisions involving access to facilities.  For example, in Hill 

v. Colorado, 530 U.S. 703 (2000) the Court, concerned with the freedom of patients 

to access medical facilities, approved an eight foot zone around a patient in which 

protestors could not approach.  That is a far cry from the limitations imposed here, 

which ban speech on all public areas adjoining the church’s property as well as a 50-

foot buffer zone from the property line on the entrance-side of the church.  In fact, in 

the Supreme Court’s most recent case involving a public speech restriction, it held 

that an even smaller buffer zone (35 feet) outside abortion clinics was 

unconstitutional, when the legislative body adopting the statute advanced the same 

governmental interests that the City does here: public safety, preventing 

harassment, and obstructing entrances.  McCullen, 134 S. Ct. at 2537. 

The City Council affirmatively recognized the need to protect free speech 

rights when adopting this ordinance.  See Exhibit F at 1 (“[T]he city recognizes the 

right of every person to express his or her opinions, disseminate information and 

opinion, to peaceably assemble, and to petition government for redress of grievances 

as provided by the First and Fourteenth Amendments to the United States 

Constitution.”).  Apparently desiring to strike a balance, the City Council then 

stated:  “the city seeks to promote the public peace while preserving the 

fundamental freedoms enumerated, by enacting a reasonable time, place, and 
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manner restriction on the picketing of religious ceremonies.”  Unfortunately for the 

City, a 16-hour speech ban falls on the unconstitutional side of this supposed 

balance, as it is not narrowly tailored.   

B. The City’s Application Of The Ordinance In This Case Places 
Full Discretion In The Hands Of Churches To Determine When 
Protected First Amendment Activity Can Occur On Public 
Sidewalks Near Their Property 

The police department issued citations to the Defendants in this case because 

they were gathered on the sidewalk at a time when Westboro had published notice 

of “religious events.”  The City is now prosecuting this case for the very same 

reason.  Contrary to the letter of the Ordinance, the City apparently does not 

require the religious institution to specifically identify in the notice what religious 

events are scheduled; rather, Westboro can simply use the omnibus term “religious 

events” and prevent any speech from occurring outside its house of worship during 

any times Westboro finds convenient.  Perhaps unsurprisingly, Westboro would 

rather not have people gathered on the public areas outside their church, so they 

self-define “religious events” as occurring all day, every day. 

The concern with religious institutions being able to unilaterally restrict free 

speech rights is precisely the concern that led to the adoption of the newspaper-

publication requirement in the first place.  Indeed, when Judge Theis evaluated the 

prior version of this Ordinance, it contained only the requirement that the times of 

the religious events be posted outside the church.  This concerned Judge Theis, 

however, because if posting was the only requirement, churches could simply 

change service times on an ongoing basis—including making changes during an 
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already-occurring speech event—to prevent gathering outside the church.  To 

prevent this potential abuse, Judge Theis required the newspaper-notice procedure, 

which would prevent this type of post-hoc abuse.  Judge Theis required this 

procedure specifically to prevent “vest[ing] a discretion in religious officials, 

designed by the government, to declare when the ordinances shall be operative and 

in effect.”  Westboro, Case No. 95-CV-1031, at *84. 

Based on that strong rebuke of discretion to restrict free speech being placed 

in the hands of a religious institution, the City cannot possibly enforce this all-

encompassing restriction, the bounds of which are determined exclusively by a 

church.  In other words, the 16-hour ban on speech activities cannot be a reasonable 

time restriction, because the time is determined exclusively by Westboro itself.  The 

Ordinance is not narrowly tailored for this reason as well. 

C. The Constitutional Violation Is Exacerbated By The City’s 
Misinterpretation Of The Statute’s Plain Language 

Even worse than allowing Westboro to self-define the confines of the speech 

restriction, the City has asserted throughout this case that it does not even need to 

prove—for purposes of prosecution—that a religious event was actually occurring at 

the time the citations were issued.  As discussed below, this is an improper reading 

of the statute.  But the City’s effort to enforce it in this manner here is further 

evidence that the application of the Ordinance in this case is unconstitutional.   

Indeed, if the City’s interpretation were correct, then the Ordinance would 

operate to restrict free-speech rights regardless of whether a religious event is in 

progress.  A religious event, of course, is the only basis for the “significant 
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government interests” articulated when the Ordinance was passed, and is the only 

significant government interest upon which Judge Theis partially sustained the 

Ordinance in the prior constitutional challenge.  If speech can be restricted when 

there is no religious event occurring, then no significant interest is furthered by the 

restriction.  Further, if the City’s interpretation is correct, there is no chance that 

the Ordinance is narrowly tailored, because the Ordinance would burden 

substantially more speech than necessary; only speech occurring during a religious 

event could have any impact on the interests offered by the City Council. 

While this overbroad enforcement of the Ordinance provides yet another 

reason why it should be ruled unconstitutional as applied to these Defendants, the 

City is wrong that the Ordinance does not require proof of a religious event.  

Interpretation of the Ordinance is somewhat cumbersome due to the inclusion of 

several cross-referencing definitions.  But the plain language of the statute 

commands that the City prove the existence of a religious event to convict a 

defendant.  The portion of the statute defining the wrongful act prohibits focused 

picketing “during the time period from one-half hour prior to the beginning time of 

an announced religious event until one-half hour after the ending time of the 

event.”  TMC § 9.45.140(b) (emphasis added).  The “half hour” provisions are 

irrelevant to this case because the citations were issued between the beginning and 

ending times identified by Westboro.  Thus, the relevant question is whether the 

acts occurred “during . . . an announced religious event.”  Id. 
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“Announced religious event,” in turn, is defined as “a religious event 

regarding which the public has been provided notice . . . .”  TMC § 9.45.140(a).6  

Substituting that definition into the operative statute, the question is whether the 

acts occurred “during” “a religious event regarding which the public has been 

provided notice.”  Here, it is undisputed that Westboro satisfied the technical notice 

requirements of newspaper publication.  Therefore, based on the plain language of 

the statute, the City is required to prove the remaining, and disputed, element: that 

the acts occurred during a religious event. 

To be clear, whether the City is ultimately correct that it does not need to 

prove that Defendants’ conduct occurred during a religious event does not resolve 

the substantial constitutional problems in this case.  Even if the City fully accepts 

that proof of an actual religious event is required, significant and fatal 

constitutional problems remain.  Nevertheless, if the Court allows this case to 

proceed to trial, the City should be required to prove that the Defendants’ conduct 

occurred during an actual religious event.  

II. THE PICKETING ORDINANCE IS FACIALLY UNCONSTITUTIONAL 

The more common form of constitutional analysis regarding speech-

restrictive ordinances occurs via facial challenges to determine whether the 

ordinance as a whole satisfies the constitutional requirements.  Less than two years 

ago, the Supreme Court analyzed a speech restriction in this very manner, 

ultimately holding that the restriction burdened more speech than was necessary 

                                                      
6 “Religious event” is then separately defined to include a number of specific 
categories of events.  TMC § 9.45.140(a) 
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and was therefore unconstitutional.  McCullen, 134 S. Ct. at 2541.  The Ordinance 

at issue here burdens even more speech than the statute in McCullen.  In light of 

McCullen, Topeka’s Picketing Ordinance cannot stand. 

Importantly, “[t]he First Amendment doctrine of overbreadth is an exception 

to [the] normal rule regarding the standards for facial challenges.”  Virginia v. 

Hicks, 539 U.S. 113, 118 (2003).  In the First Amendment setting, “the showing that 

a law punishes a substantial amount of protected free speech, judged in relation to 

the statute’s plainly legitimate sweep, suffices to invalidate all enforcement of that 

law, until and unless a limiting construction or partial invalidation so narrows it as 

to remove the seeming threat or deterrence to constitutionally protected 

expression.”  Id. at 118-19 (internal quotation marks and citations omitted).  “The 

Supreme Court has adopted this “expansive remedy out of concern that the threat of 

enforcement of an overbroad law may deter or ‘chill’ constitutionally protected 

speech—especially when the overbroad statute imposes criminal sanctions.”  

Id. at 119 (emphasis added). 

To pass constitutional muster, the Ordinance must: (1) further a significant 

government interest; (2) be narrowly tailored; and (3) allow for ample alternative 

channels for communication.  McCullen, 134 S. Ct. at 2529; Ward, 491 U.S. at 791.  

The Picketing Ordinance at issue here fails each of these requirements. 

A. The Ordinance Does Not Further A Significant Government 
Interest 

 
 Defendants are not aware of a reported decision from any state appellate 

court, nor a reported decision from any federal trial or appellate court, that 
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recognizes a “significant government interest” as broad as the one offered by the 

City in this case to substantiate a speech-restricting ordinance or statute.  Indeed, 

the Supreme Court has been selective and restrictive about the circumstances that 

meet this standard. 

For example, in Frisby v. Schultz, 487 U.S. 474, 486 (1988), the Supreme 

Court upheld a ban on picketing “before or about” a private residence, holding that 

the captive resident should not be subjected to picketing directed narrowly at the 

homeowner, not the public.  And, even if the message is public in nature, the court 

found it would “inherently and offensively intrude[] on residential privacy.”  Id. 

Additionally, in Hill v. Colorado, 530 U.S. 703, 715-17 (2000), the Court 

recognized a significant interest in protecting patients entering a medical facility 

from confrontational settings, noting that “[t]he First Amendment does not demand 

that patients at a medical facility undertake Herculean efforts to escape the 

cacophony of political protests.”  Id. at 716 (quoting Madsen v. Women’s Health 

Center, Inc., 512 U.S. 753, 772-73 (1994)).  To achieve this end, the statute 

prohibited someone from approaching within eight feet of the patient.  Id. at 707. 

No cases—in the Supreme Court or elsewhere—have expanded the 

“significant interest” paradigm to include religious events of all kinds.  The closest 

factual analogs are ordinances and statutes prohibiting the picketing of funeral 

services.  This is a topic with which Westboro, of course, is familiar.  The case law 

on funeral-picketing ordinances has been decidedly mixed (with some courts 

upholding and some courts invalidating such ordinances).  However, courts have 
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recently become more willing to uphold the constitutionality of time, place, and 

manner restrictions with respect to funeral services.  Where courts have upheld 

such restrictions, they have done so narrowly and based on the unique 

characteristics of funerals, which are clearly not present in ordinary religious 

events.   

For example, the U.S. Court of Appeals for the Eighth Circuit—sitting en 

banc—recently upheld such an ordinance and found it furthered a significant 

government interest.  Phelps-Roper v. City of Manchester, Mo., 697 F.3d 678, 691-93 

(8th Cir. 2012) (en banc).  Notably, however, the court made no broad mention of 

religion in its analysis.  Rather, the court held that “mourners attending a funeral 

or burial share a privacy interest analogous to those which the Supreme Court has 

recognized for individuals in their homes . . . and for patients entering a medical 

facility . . . .”  Id. at 692 (citing Frisby, 487 U.S. at 484-85; Hill, 530 U.S. at 717).  

Because “mourners are in a vulnerable emotional condition,” the court found that 

they had a right to unimpeded access to funerals or burials.  As the U.S. Court of 

Appeals for the Sixth Circuit determined when upholding a similar ordinance, 

funerals “implicate the most basic and universal human expression ‘of the respect a 

society shows for the deceased and for the surviving family members.’”  Phelps-

Roper v. Strickland, 539 F.3d 356, 366 (6th Cir. 2008) (quoting Nat’l Archives & 

Records Admin. v. Favish, 541 U.S. 157, 168 (2004)). 

The following passage from the Eighth Circuit’s analysis is particularly 

important to this case: 
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Manchester’s ordinance also advances a significant government 
interest because it solely focuses on the event of a funeral or burial 
ceremony.  That fact is critical.  If speech is distasteful to an 
individual, the burden normally falls upon the viewer to avoid further 
bombardment of his sensibilities simply by averting his eyes.  If 
offensive picketers are at a specific location, one can generally choose 
to avoid them.  Manchester’s ordinance only covers the relatively 
short time around a funeral or burial, an event with a uniquely 
fixed time and location.  During that window the mourners are captive 
to their overwhelming human need to memorialize and grieve for their 
dead. 

 
Manchester, 697 F.3d at 693 (emphasis added) (internal citations and quotation 

marks omitted).  Topeka’s Picketing Ordinance has no such features.  It is not 

focused solely on funerals or on any other unique religious event where the state of 

the attendees warrants heightened protection.  Moreover, far from being a discrete 

event with “a uniquely fixed time and location,” the City leaves it up to the religious 

institution to decide, at its own discretion, when Topeka’s Picketing Ordinance will 

apply.   

 When evaluating the fact-specific scenario of a temporary restraining order, 

the Kansas Court of Appeals has indicated that the government may have an 

interest in “protecting the privacy of one’s place of worship as well.”  St. David’s 

Episcopal Church v. Westboro Baptist Church, Inc., 921 P.2d 821, 830 (Kan. Ct. 

App. 1996).  More specifically, the court affirmed the district court’s ability to 

safeguard the rights of one party “from unreasonable interference from another 

private party.”  Id.  The procedural posture of this case was critical to that outcome, 

as evidence in the record established that “Westboro picketed in such a manner that 
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the religious worship of St. David’s was infringed by the fear held by St. David’s 

members that physical violence might occur.”  Id. at 828. 

 Here, on the other hand, the Court now has before it a criminal prohibition 

on speech that operates as a total ban on picketing activities, as opposed to the 

record substantiating a need for relief as in St. David’s.  In would be inappropriate 

for this Court to expand on St. David’s in this case for four reasons.  First, St. 

David’s is a nuisance case where a specific restraining order was crafted to resolve a 

specific problem supported by concrete evidence.  Second, the court in St. David’s 

expressly declined to answer the question of whether Westboro’s speech activities at 

issue were forms of constitutionally protected speech.  Id. at 832.  Absent that 

finding, any constitutional ruling the court makes can have only limited effect 

because speech that is not constitutionally protected enjoys less protection.  Third, 

the court in St. David’s also explicitly abstained from making a finding on whether 

the restriction adopted was narrowly tailored.  Id. at 832.  Fourth—and critically—

the court issued the St. David’s decision before the Supreme Court’s decision in 

McCullen v. Coakley, 134 S. Ct. 2518 (2014).  There, the Supreme Court held that a 

35-foot “buffer zone” around abortion clinics was unconstitutional.  Id. at 2537.  

This is significant because the Court in St. David’s specifically relied on the 

Supreme Court’s prior jurisprudence protecting the entrances of abortion clinics to 

justify the “buffer zone” it approved.  St. David’s, 921 P.2d at 830 (citing and 

discussing Madsen v. Women’s Health Ctr., Inc., 512 U.S. 753, 772-73 (1994)). 
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 The relevant authority simply does not recognize a “significant government 

interest” in the ends the City wants to achieve.  To be clear, this does not mean that 

the City’s motivations for this Ordinance are illicit or misguided, or that the 

concerns they raise are frivolous.  But “significant government interest” is a legal 

term of art, which is purposefully interpreted very narrowly to protect First 

Amendment freedoms.  As Judge Smith explained in his concurrence in Phelps-

Roper v. City of Manchester: 

[M]ake no mistake, this court is extending the circumference of what 
this circuit has previously found constitutes a significant government 
interest.  The uniqueness of the funeral assembly justifies it.  We must 
be concerned, however, that few, if any, other places become walled off 
to the free expression of ideas due to their potential effect on the 
hearer.  Nevertheless, given the special and unique place an 
individual’s funeral and burial hold in the lives of those touched by the 
deceased, the expansion is likely warranted.  It is a journey taken only 
once. 
 

Manchester, 697 F.3d at 697 (Smith, J., concurring). 

The City does not advance a significant government interest to justify its 

restriction on free-speech rights. 

B. The Ordinance Is Not Narrowly Tailored 

This element of the constitutional inquiry is the most problematic for the 

Picketing Ordinance.  The Ordinance plainly cannot pass scrutiny under a narrow-

tailoring analysis, because it fails to place any reasonable limitations on its effect.  

To prove that a statute is narrowly tailored, the government must prove that it does 

not restrict “substantially more speech than is necessary.”  Ward, 491 U.S. at 798-

99.  Here, there is little doubt that the Ordinance burdens substantially more 
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speech than necessary, because religious institutions maintain full discretion over 

when the ordinance is enforced. 

As discussed above, the facts of this particular case provide the 

quintessential example of how this Ordinance breaks down in a narrow-tailoring 

analysis.  Indeed, Westboro was permitted to impose a 16-hour-per-day ban on 

protected First Amendment activity on all public areas adjoining its property.  They 

were able to do so because the City uses notices in the newspaper—and only notices 

in the newspaper—to guide its enforcement of the times during which the 

Ordinance is going to be enforced.  There is no consideration as to whether a 

religious event is actually occurring or what specific religious event is occurring (i.e. 

whether the event fits the categories identified in the Ordinance).   

This total deference to the unilateral desire of the religious institution is 

particularly troubling because it is that very institution that directly benefits from 

the curtailing of protected speech outside its walls—a true reflection of the idiom of 

the “fox guarding the henhouse.”  Here, the City has left the duty to protect speech 

rights of its citizens in the hands of religious institutions, which can unilaterally 

proscribe speech from occurring directly outside their walls.  To be comfortable with 

this arrangement from a constitutional perspective, the Court must be comfortable 

with a 24-hour ban on speech in all locations addressed by the statute.  Because a 

religious institution’s unilateral newspaper notice is the only factor guiding the 

time limitation for speech restrictions, the Ordinance is not—and cannot possibly 

be—narrowly tailored. 
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Once again, cases discussing funeral-picketing ordinances provide useful 

context.  When courts find those ordinances to be narrowly tailored, it is largely due 

to the very limited time period in which speech is restricted.  See, e.g., Manchester, 

697 F.3d at 694 (“Manchester’s ordinance only restricts protests for a relatively 

short period, tailored to encompass a mourner’s time of highest emotional 

vulnerability and no longer.  Protesters are free to picket throughout the area for 

most of the day.” (emphasis added)). 

Even if this Court finds that a substantial interest exists such that some 

speech restriction could be imposed, the Supreme Court’s decision in McCullen v. 

Coakley confirms that the Ordinance fails the narrowly-tailored test and is 

unconstitutional.  There, the Court struck down a Massachusetts statute 

establishing a 35-foot buffer zone around the entrances to abortion clinics.  

McCullen, 134 S. Ct. at 2526.  Here, the Picketing Ordinance burdens substantially 

more speech because it prohibits the speech from occurring on any public area 

adjoining the church property as well as a 50-foot buffer zone from the property line 

on the entrance-side of the house of worship.  McCullen simply will not tolerate 

such a broad restriction.  See 134 S. Ct. at 2537-38. 

Lastly, the City’s offered position that its Ordinance merely protects the Free 

Exercise rights of churchgoers similarly fails under the narrowly-tailored analysis.  

When striking down a speech restriction nearly identical to the one at issue here,7 

the Eighth Circuit determined: 

                                                      
7 The strikingly similar statute at issue in Olmer prohibited “focused picketing” 
within a half-hour of a “scheduled religious activity.” 
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The City also claims that it has a legitimate interest in 
preserving the right of its citizens to exercise their religion freely.  
Such an interest, in the abstract, is undoubtedly substantial and 
important.  If, for example, anti-abortion protestors were to attempt to 
enter a church without permission, or to interrupt church services with 
their own speech, the city could doubtless prosecute them under a 
general trespass or disturbing-the-peace provision, or, if necessary, 
adopt a more specific prohibition directed against disturbing or 
interrupting services of worship.  The present ordinance goes way 
beyond that.  It goes beyond the church building and church property, 
and seeks to forbid peaceful communication on property belonging to 
the public, even though the communication may be completely 
truthful, and even though there is absolutely no physical interference 
with access to the church. 

 
Olmer v. City of Lincoln, 192 F.3d 1176, 1180-81 (8th Cir. 1999) overruled on other 

grounds by Manchester, 697 F.3d 678.  That is precisely the analysis for this case as 

well. 

C. The Ordinance Does Not Allow For Ample Alternative 
Channels Of Communication 

 
The problems of narrow tailoring are further illustrated by the “closely 

related question” of whether the Ordinance allows for ample alternative channels of 

communication.  Manchester, 697 F.3d at 695.  Once again, standing in stark 

contrast to the broad speech prohibition at issue here, narrow ordinances limited to 

funerals may pass constitutional muster because speech “may be freely expressed 

anywhere in the city except during a short period immediately surrounding a 

funeral service.”  Id.  Here, on the other hand, speech is prohibited in public areas of 

the City for long periods of time, pursuant to the sole discretion of religious 

institutions.  Further, if the Court approves the City’s practice of deferring to 

religious institutions to determine the hours during which they will gain protection 
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from the statute, the likely effect is de facto speech bans (all day) on the public 

areas surrounding all houses of worship in the City.  There are, of course, numerous 

houses of worship in the City, See Westboro, Case No. 95-CV-1031 at *33-42, and 

that de facto ban would close substantial portions of the City’s public areas to 

constitutionally protected speech. 

 The Ordinance fails to meet any of the constitutional requirements necessary 

to uphold a restriction on speech in public areas.  As such, the Ordinance should be 

held unconstitutional, and this Court should grant Defendants’ motion to dismiss. 

III. THE ORDINANCE VIOLATES THE ESTABLISHMENT CLAUSE 

 “A proper respect for both the Free Exercise and the Establishment Clauses 

compels the State to pursue a course of neutrality toward religion, favoring neither 

one religion over others nor religious adherents collectively over nonadherents.”  

Bd. of Educ. of Kiryas Joel Vill. Sch. Dist. v. Grumet, 512 U.S. 687, 696 (1994).  

Thus, the Supreme Court requires that laws have a “secular legislative purpose” 

and that its “principal or primary effect . . . be one that neither advances nor 

inhibits religion.”  Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 9 (1989) (citing Lemon 

v. Kurtzman, 403 U.S.602, 612 (1971). 

 It is true that laws can have an incidental benefit on religion without running 

afoul of the Establishment Clause.  For example, while a state income tax deduction 

for tuition, transportation, and nonreligious schoolbooks benefits parochial schools, 

it also benefits nonsectarian private schools, and is thus permissible.  See Mueller v. 

Allen, 463 U.S. 388, 393 (1983).  Or, a property tax exemption for nonprofit 
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organizations is permissible even though sizable tax savings would accrue to 

religious institutions.  See Walz v. Tax Comm’n of New York City, 397 U.S. 664, 673-

74 (1970).  Because the exemption applied to a wide variety of organizations—

including “hospitals, libraries, playgrounds, scientific, professional, historical, and 

patriotic groups”—it did not violate the Establishment Clause.  Id. 

 Here, the Ordinance provides protection solely for religious institutions.  Not 

only does it provide protection, it shields religious institutions from constitutionally 

protected criticism.  It applies only at “houses of worship.”  TMC § 9.45.140(b)(1)-(4).  

It applies only to “religious events.”  TMC § 9.45.140(b).  Wholly absent with this 

Ordinance is an applicability to a “broad [] spectrum of groups,” which is “an 

important index of secular effect.”  Widmar v. Vincent, 454 U.S. 263, 274 (1981).  

The only groups receiving the protections of the Ordinance are religious 

institutions, which violates the Establishment Clause.  While religious institutions 

are entitled to generally applicable protections, they are not entitled to protection 

from criticism in public places.  This case is similar to Texas Monthly v. Bullock, 

where Texas passed a sales tax exemption for “periodicals published or distributed 

by a religious faith and consisting wholly of writings promulgating the teaching of 

the faith.”  489 U.S. at 14.  Because that exemption favored exclusively religious 

institutions, it was invalid.  Id.8 

                                                      
8 Funeral-picketing ordinances are another good example of the type of a law that 
has an entirely secular purpose but may incidentally benefit religion.  Indeed, a 
funeral or burial service may be entirely secular and there is no requirement that it 
be held at any house of worship.  Thus, it is likely that such ordinances—unlike the 
ordinance present here—would comport with the Establishment Clause. 
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 If there is any doubt that the Ordinance violates the Establishment Clause, 

that doubt is conclusively resolved by Larkin v. Grendel’s Den, Inc., 459 U.S. 116 

(1982).  As discussed, the Ordinance vests churches with the exclusive ability to 

decide when the Ordinance is enforced.  In Larkin, the question presented was: 

“whether a Massachusetts statute, which vests in the governing bodies of churches 

and schools the power effectively to veto applications for liquor licenses within a five 

hundred foot radius of the church or school, violates the Establishment Clause of 

the First Amendment . . . .”  Id. at 117.  The Court found that it did.   

The Court first noted that the statute improperly “delegate[d] to private, 

nongovernmental entities . . . a power normally vested in agencies of government.”  

Id. at 122.  So too here.  The function of implementing speech restrictions is 

normally a power reserved to the state; the Ordinance places that power in the 

hands of churches.  The Ordinance, “by delegating a governmental power to 

religious institutions, inescapably implicates the Establishment Clause.”  Id. at 123. 

 Ultimately, the Court held that the statute improperly entangled religion 

with legislative policymaking: 

As these and other cases make clear, the core rationale underlying the 
Establishment Clause is preventing a fusion of governmental and 
religious functions.  The Framers did not set up a system of 
government in which important, discretionary governmental powers 
would be delegated to or shared with religious institutions. 
 
[The statute] substitutes the unilateral and absolute power of a church 
for the reasoned decisionmaking of a public legislative body acting on 
evidence and guided by standards, on issues with significant economic 
and political implications.  The challenged statute thus enmeshes 
churches in the processes of government and creates the danger of 
political fragmentation and divisiveness along religious lines. Ordinary 
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human experience and a long line of cases teach that few 
entanglements could be more offensive to the spirit of the Constitution. 
 

Id. at 126-27 (internal quotation marks and citations omitted).  That is precisely 

what the Ordinance does, allowing religious institutions the ability to determine 

when free-speech rights are curtailed.  Even more significantly, if Larkin prohibits 

church involvement in the regulation of activity that is not constitutionally 

protected (the issuance of liquor licenses), then churches most assuredly cannot be 

given full discretion over the regulation of constitutionally protected free-speech 

rights.  

 Houses of worship—and only houses of worship—benefit from the protections 

of the Ordinance entirely at their own discretion, and the Ordinance shields those 

institutions from criticism in public areas.  Because the Ordinance therefore 

violates the Establishment Clause, it should be invalidated as unconstitutional, and 

the Defendants’ motion to dismiss should be granted. 

IV. ALTERNATIVELY, THE DEFENDANTS’ CONDUCT DOES NOT 
VIOLATE THE ORDINANCE AS A MATTER OF LAW 

 
It is possible for this Court to avoid the numerous and complex constitutional 

issues in this case, see State ex rel. Schmidt v. City of Wichita, ___ P.3d ___, 2016 

WL 275298, at *7 (Kan. Jan. 22, 2016), because the Defendants’ conduct did not 

violate the terms of the statute as a matter of law. 

A citation under the Ordinance is proper only if the individual is carrying a 

“banner, placard, or sign.”  TMC § 9.45.140(a) (providing the definition of “focused 

picketing”).  It is undisputed that the only items Defendants carried were American 
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flags.  As American flags are clearly not “placards” or “signs,” if the Court concludes 

that an American flag is not a “banner” under the Ordinance, dismissal is required 

as a matter of law. 

A. The City Council Purposefully Omitted “Flags” From the 
Picketing Ordinance 

 
“The fundamental rule of statutory construction is that the intent of the 

legislature governs if that intent can be ascertained.”  Winnebago Tribe of Neb. v. 

Kline, 150 P.3d 892, 903 (Kan. 2007).  “[I]dentical words or terms used in different 

statutes on a specific subject are interpreted to have the same meaning in the 

absence of anything to indicate that a different meaning was intended.”  Swartz v. 

Swartz, 894 P.2d 209, 212 (Kan. Ct. App. 1995).  The City’s definition of “banner”—

that it includes American flags—violates this rule of construction because it would 

require the Court to interpret the word “banner” inconsistently across Topeka’s 

ordinances.   

Other Topeka ordinances treat “flags” and “banners” as different classes of 

things.  TMC § 18.25.2409 sets forth requirements for “[t]emporary banners, 

pennants or flags over streets.”  It provides, in pertinent part:   

No banner, bunting, pennant, ornament or flag, except the flags 
of the United States and the state, shall be suspended or projected 
over the streets, avenues, alleys or other public property of the city 
when used for business advertisements or for personal or corporate 
gain or publicity . . . 
 

(emphasis added).  Under this ordinance, it is clear that “banners” and “flags” are 

different.  Two rules of statutory construction require this conclusion.   

                                                      
9 Attached hereto as “Exhibit J.” 
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First, “[t]he last antecedent rule says qualifying words are ordinarily 

confined to the last antecedent, or to the last words and phrases immediately 

preceding.”  Link, Inc. v. City of Hays, 972 P.2d 753, 757 (Kan. 1999).  Thus, the 

phrase “except the flags of the United States” creates an exception to the word 

“flag.”  Because the City Council exempted “flags of the United States” from the 

word “flag”—and only the word “flag”—it is clear that “flags of the United States” 

are otherwise “flags.”  “[F]lags of the United States” therefore cannot be any of the 

other words in this series, i.e., they cannot be “bunting[s], pennant[s], ornament[s]” 

or, most critically, “banner[s].”    

Second, the rule against surplusage requires that “[s]tatutes must be 

construed in a manner that gives meaning to each and every word.”  Fisher v. Kan. 

Crime Victims Comp. Bd., 124 P.3d 74, 83 (Kan. 2005).  To interpret “banner” to 

include “flag” would render the word “flag” entirely redundant and meaningless.  

Such an interpretation would “run[] contrary to the presumption that the 

legislature does not intend to enact useless or meaningless legislation and the 

obligation to interpret a statute in such a way that part of it does not become 

surplusage.”  Id.   

For these reasons, it is clear that an American flag is not a “banner” within 

the meaning of TMC § 18.25.240.  Thus, the rule that “identical words or terms used 

in different statutes on a specific subject are interpreted to have the same meaning” 

requires the same meaning of the word “banner”—one that does not extend to 

flags—be incorporated into the Picketing Ordinance.  See Swartz, 894 P.2d at 212.  
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Put simply, when the Topeka City Council intends to enact an ordinance which 

regulates flags, it states this intention directly.  It did not do so when it enacted the 

Picketing Ordinance, so the Court should not construe the Picketing Ordinance to 

apply to flag-carrying. 

B. Reference to Dictionary Definitions Alone Confirms 
Inconsistent Interpretations 

 
Contrary to the City’s position in this case, the dictionary definition of 

“banner” cannot by itself resolve this interpretive question.  Although some 

dictionary definitions suggest that an American flag is a banner, others do not.  

Compare, e.g., “Banner,” Merriam-Webster.com (defining a “banner” as “a large 

strip of cloth with a design, picture, or writing on it”; “words printed in large letters 

at the top of a newspaper’s front page under the name of the newspaper”; or “an 

advertisement that is across the top of a page on the World Wide Web”), available at 

http://www.merriam-webster.com/dictionary/banner; with “Banner,” Cambridge 

Online Dictionary (defining a banner as “a strip of material showing a name, such 

as a sports team, or a message”; or “an unusually good year”), available at 

http://dictionary.cambridge.org/us/dictionary/english/banner.   

It is also undisputed in this case that the officers responding to Westboro’s 

911 call were unsure about whether the term “banner” included American flags.  In 

fact, the responding officer told the Defendants that he, himself, would not consider 

an American flag to be a “banner” under the language of the Ordinance.  But his 

superiors disagreed, and once the officers received guidance from headquarters that 
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the City did consider an American flag to be a “banner,” the officer informed 

Defendants that they were in violation of the statute. 

To be sure, the word “banner” is open to alternative and reasonable 

understandings as it relates to an American flag.  As discussed above, however, 

there is no reason to interpret the Ordinance in a manner inconsistent with the 

words used by the City Council and, in doing so, create conflict among various 

ordinances. 

C. The Picketing Ordinance Does Not Proscribe Flag-Carrying 
With The Clarity Required Of A Criminal Speech Regulation 

 
Further, the existence of some doubt about the meaning of the word “banner” 

requires dismissal because the criminal nature of the Picketing Ordinance subjects 

it to heightened precision requirements.  “[C]riminal statutes must be strictly 

construed . . . in favor of the accused,” and “[a]ny reasonable doubt about the 

meaning is decided in favor of anyone subjected to the criminal statute.”  State v. 

Sedillos, 112 P.3d 854, 858 (2005).  Statutes that regulate speech—especially ones 

that criminalize it—also require greater judicial scrutiny.  State v. Knight, 278 P.3d 

1001 (Table), 2012 WL 2325849, at *4 (Kan. Ct. App. 2012) (unpublished) (“Courts 

may be particularly solicitous of vagueness challenges to criminal statutes that 

conceivably could, absent specific construction, extend to constitutionally protected 

speech or conduct.”).  The Picketing Ordinance is both a criminal offense and a 

speech regulation.  Accordingly, in addition to the principles of statutory 

construction that mandate dismissal here, the Court should also dismiss this case 
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because the Picketing Ordinance does not proscribe flag-carrying with the clarity 

required of a criminal speech regulation. 

CONCLUSION 

The City of Topeka is seeking to enforce its Picketing Ordinance in a manner 

directly contrary to the First Amendment.  A 16-hour ban on protected speech 

activities in public areas outside of religious institutions cannot survive 

constitutional scrutiny.  Further, evaluated facially, the Ordinance as a whole is an 

unconstitutional restriction on free speech.  It also violates the Establishment 

Clause by providing heightened protections only to religious institutions.  In any 

event, the Defendants’ conduct in this case did not violate the plain language of the 

statute. 

Defendants’ motion to dismiss should be granted. 
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