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QUESTIONS PRESENTED 

May a public community college use professional 
conduct codes to expel a nursing student from a 
professional degree program, without regard to First 
Amendment limits, for comments unrelated to the 
school’s curriculum posted to the student’s personal 
Facebook page? 

May a public community college expel a student 
for disciplinary infractions using less rigorous due 
process procedures applicable to decisions involving 
curricular speech? 
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PARTIES TO THE PROCEEDINGS 

The petitioner, appellant and plaintiff below, is 
Craig Keefe. 

The respondents, appellees and defendants 
below, are Beth Adams, Connie Frisch and Kelly 
McCalla, all of whom are administrators at Central 
Lakes College in Brainerd, Minnesota. 
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OPINIONS BELOW 

The judgment and decision of the United States 
Court of Appeals for the Eighth Circuit for which 
review is sought, appearing at 840 F.3d 523 (8th Cir. 
2016), are included at A-1 and A-3, respectively.  The 
opinion of Judge Kelly, concurring in part and dis-
senting in part, appears at A-31. 

The decision of the United States District Court 
for the District of Minnesota, appearing at 44 
F.  Supp. 3d 874 (D. Minn. 2014), is included at A-50. 

STATEMENT OF JURISDICTION 

This Court has jurisdiction under 28 U.S.C. 
§ 1254(1) to review the decision of the United States 
Court of Appeals for the Eighth Circuit.  An exten-
sion of time to file this petition for writ of certiorari, 
allowing until February 23, 2017, was received by 
Petitioner on January 13, 2017.  Application No. 
16A689. 
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

United States Constitution, First Amendment:   

Congress shall make no law respecting an 
establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom 
of speech, or of the press; or the right of the 
people peaceably to assemble, and to petition 
the Government for a redress of grievances. 

United States Constitution, Fourteenth 
Amendment: 

No state shall make or enforce any law which 
shall abridge the privileges or immunities of 
citizens of the United States; nor shall any 
state deprive any person of life, liberty, or 
property, without due process of law; nor deny 
to any person within its jurisdiction the equal 
protection of the laws. 

INTRODUCTION 

This case raises the question of whether the First 
Amendment permits a public college to expel a 
student from a professional degree program under 
nebulous standards, such as “maintaining profes-
sional boundaries,” for posting non-curricular com-
ments on his Facebook page.  A divided panel of the 
Eighth Circuit said that it could, even though the 
student’s speech was not part of any coursework or 
clinical requirement. 

In reaching this conclusion, the panel expanded 
the limits of the “professional speech doctrine,” 
which permits regulation only where the speech is 
directly related to specific professional duties.  It 
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also exacerbated existing circuit splits that seek to 
define when off-campus speech may be subject to 
regulation, when speech may be considered to be 
“school-sponsored,” and when adult college students 
may be subjected to the lesser First Amendment 
protections often provided elementary and secondary 
school children. 

In the process, the panel approved more lax due 
process procedures under the guise of a curricular 
expulsion, when the college instead was imposing a 
disciplinary sanction.  The decision ignored this 
Court’s precedents, which require more formal due 
process procedures in the case of disciplinary 
sanctions, and created further disarray among the 
circuits on this issue.  Review by this Court is 
necessary to clarify the First Amendment and due 
process principles involved.  

STATEMENT OF THE CASE 

A. Petitioner and the CLC Nursing 
Program 

Petitioner Craig Keefe was enrolled in the 
Central Lakes College (“CLC”) associate degree 
nursing program to become a registered nurse.  As a 
student, Keefe was subject to CLC’s handbook, 
which states “all current and future students are 
expected to adhere to the policies and procedures of 
this student handbook.”  A-9.  Those policies include 
the expectation that students “accept the moral and 
ethical responsibilities that have been credited to the 
profession of nursing,” and that students “are 
obligated to uphold and adhere to the professional 
Code of Ethics.”  A-10.  It incorporates the American 
Nurses Association Code for Nurses with Inter-
pretive Statements (“Code of Ethics”), which outlines 



4 
 

 

“goals, values, and ethical principles that direct the 
profession of nursing and is the standard by which 
ethical conduct is guided and evaluated by the 
profession.”  A-12. 

The handbook states that students must meet 
academic, moral, and ethical standards, and 
prohibits transgression of professional boundaries 
and “behavior unbecoming of the Nursing Pro-
fessional.”  A-10-11.  The Code of Ethics states, 
among other things, that a nurse must maintain 
“compassionate and caring relationships with 
colleagues and others,” that  when “acting within 
one’s role as a professional,” a nurse must recognize 
and maintain boundaries that establish appropriate 
limits to relationships, and that, in all encounters, 
“nurses are responsible for retaining their 
professional boundaries.”  A-11-12. 

B. Petitioner’s Dismissal from the 
Program 

In November 2012, two students in the CLC 
nursing program complained to an instructor, Kim 
Scott, that comments on Petitioner’s personal 
Facebook page upset them and made them feel un-
comfortable.  A-5; A-19-20.  Scott obtained copies of 
the postings and forwarded them to Connie Frisch, 
the college’s Dean of Nursing.  A-5.  Petitioner’s 
comments expressed frustration with the CLC 
nursing program and made some harsh statements 
about other students. 

Keefe’s Facebook postings touched on program 
requirements (“Can someone, anyone tell me wtf I 
need to continue to do a competency and be 
evaluated on it ….  Controlling freaks.  I cant wait 
for this shit to be done.”); complaints about 



5 
 

 

collaborative assignments (“Glad group projects are 
group projects.  I give her a big fat F for changing 
the group power point at eleven lastnight and resub-
mitting.  Not enough whiskey to control that 
anger.”); complaints about perceived bias in class-
room accommodations (“Apparently even if a male 
student has his Dr. Send letters to the instructors 
and director of the nursing program for test taking 
considerations they dont get them.  But if your a 
female you can go talk to the instructors and get a 
special table in the very back of the class with your 
back facing everyone and get to wear ear plugs.”); 
general frustration about noise in the classroom 
(“Doesnt anyone know or have heard of mechanical 
pencils.  Im going to take this electric pencil 
sharpener in this class and give someone a 
hemopneumothorax with it before to long.  I might 
need some anger management.”); and complaints 
about some students accessing his Facebook page (“I 
completely understand why your going to fail out of 
the RN program you stupid bitch ….  And quite 
creeping on my page.  Your not a friend of mine for a 
reason.  If you don’t like what I have to say than 
dont come and ask me, thats basically what creeping 
is isn’t it.  Stay off my page.”).  A-6-7; A-56-59.  

Petitioner’s Facebook posts were not made as 
part of any coursework for the nursing program or 
any other curricular activities.  Keefe was never 
accused of any unprofessional conduct or commu-
nications in his coursework or clinical activities.  

Nevertheless, Frisch set a meeting with Keefe in 
early December 2012 without disclosing that 
students had reported his Facebook statements or 
that the meeting would serve as a hearing on their 
complaints.  A-5-6; A-59-60.  When Keefe asked 
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about the purpose of the meeting, Frisch responded 
that she “prefer[red] to review the topic with you in 
person at that time rather than via phone or email.”  
A-60-61.  However, she acknowledged it pertained to 
“[t]he topic of professional boundary.”  A-6.  In subse-
quent conversation, Frisch did not “mention[] any 
content or even … the word accusation,” but assured 
Keefe “we would be following due process.”  A-61-62.   

In December 2012, Petitioner met with Frisch 
and Beth Adams, CLC’s Dean of Students.  Frisch 
opened the meeting by reading a disciplinary policy 
from a student handbook.  She explained Keefe was 
accused of violating policies involving boundary 
issues and professionalism based on statements on 
his Facebook page.  Frisch reviewed some of the 
statements by reading from a printed document, but 
did not share the document with Keefe or go over 
each statement with him.  A-6; A-62. 

Frisch concluded Keefe was not receptive to the 
concern that his posts were unprofessional, and she 
decided to remove him from the nursing program.  
When Keefe raised the issue of his First Amendment 
rights, Frisch said she understood his rights but said 
this was about “professionalism.”  A-7-9; A-63-65.   

Keefe submitted a “Due Process Appeal” letter, 
stating he had removed offensive comments from his 
Facebook page and “removed myself from the social 
media network.”  Kelly McCalla, CLC’s Vice Presi-
dent for Academic Affairs, denied the appeal in early 
January 2013 via voicemail message, and Keefe 
requested a contested case hearing.  The request was 
denied on grounds that Keefe’s removal was for an 
academic program violation and that contested case 
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hearings are allowed only for disciplinary actions.  
A-13-14; A-66-67. 

C. Proceedings Below  

Keefe filed suit in the U.S. District Court for the 
District of Minnesota, alleging violations of his First 
Amendment and due process rights.  He requested 
money damages and injunctive relief.  The District 
Court dismissed his claims, finding no First Amend-
ment or due process violations because CLC termi-
nated Keefe for academic rather than disciplinary 
reasons.  Keefe v. Adams, 44 F. Supp. 3d 874 (D. 
Minn. 2014) (A-50-83).  The U.S. Court of Appeals 
for the Eighth Circuit affirmed on the same grounds 
in an opinion by Judge Loken. Keefe v. Adams, 840 
F.3d at 532-33, 536-37 (A-21-22, A-29-31).  Judge 
Kelly dissented, concluding that Keefe’s termination 
violated his constitutional rights to free speech and 
due process because Keefe’s Facebook posts were not 
part of any college program requirement.  Id. at 542-
45 (A-31-49.) 

This Petition followed.  

REASONS FOR GRANTING THE WRIT 

Ever since this Court decided Tinker v. Des 
Moines Independent School District, 393 U.S. 503 
(1969), it and the lower courts have puzzled over the 
extent of student First Amendment rights.  Numer-
ous cases have explored such question as the state’s 
power to regulate speech both within and beyond the 
schoolhouse gate, and whether the authority of 
administrators to control younger children may be 
extended to the college campus.  To date, these 
questions have produced no easy answers. 
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This case, which involves the regulation of speech 
by students seeking to enter a profession, implicates 
four distinct areas of First Amendment doctrine, 
each of which is subject to substantial disagreement 
among the circuits.  These doctrinal strains include 
the limits of the professional speech doctrine, the 
definition of “curricular speech,” the extent of 
protection for off-campus speech, and whether 
limitations on school-sponsored speech for high 
school students may be transposed to the university 
setting.  Additionally, it raises the question whether 
less stringent due process protections for academic 
infractions may be employed for what is, in reality, a 
disciplinary proceeding. 

Only this Court can help bring some clarity to 
these difficult issues.  

I. THIS COURT’S REVIEW IS ESSENTIAL 
TO CLARIFY FIRST AMENDMENT 
LIMITS OF APPLYING PROFES-
SIONAL STANDARDS TO RESTRICT 
NON-CURRICULAR SPEECH BY 
PUBLIC COLLEGE STUDENTS.   

A. The First Amendment  Protects 
College Students and Others 
Subject to Professional Codes of 
Conduct. 

This case involves the application of amorphous 
professional standards to regulate student expres-
sion, and it is a matter on which this Court has not 
yet spoken.  Any decision to penalize otherwise 
protected speech by college students presents a vital 
First Amendment question because universities are 
“peculiarly the ‘marketplace of ideas.’”  Healy v. 
James, 408 U.S. 169, 180 (1972) (citation omitted).  
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In this setting, “the first danger to liberty lies in 
granting the State the power” to limit freedom of ex-
pression on campuses in contravention of the “back-
ground and tradition of thought and experiment that 
is at the center of our intellectual and philosophic 
tradition.”  Rosenberger v. Rector & Visitors of Univ. 
of Va., 515 U.S. 819, 835 (1995).  See Sweezy v. New 
Hampshire, 354 U.S. 234, 250 (1957). 

Judge Loken’s opinion for the Eighth Circuit 
recognized the First Amendment issues raised by 
Petitioner’s claim are significant but misidentified 
the reasons why this is so.  A-15.  He described the 
issue as “[w]hether the First Amendment precludes 
a public university from adopting, as part of its 
curriculum for obtaining a graduate degree in a 
health care profession, the Code of Ethics adopted by 
a nationally recognized association of practicing pro-
fessionals.”  Id.  But this neither accurately stated 
the issue before the court, nor correctly charac-
terized the holding below. 

No one has questioned whether CLC can use 
professional codes as part of its curriculum in train-
ing students; the issue is whether CLC properly 
applied the Nurses Association Code of Ethics 
(through the CLC Code of Conduct) to expel Peti-
tioner from its Associate Degree Nursing Program 
because of Facebook posts that were not related to 
the curriculum or clinic.  See Lowe v. SEC, 472 U.S. 
181, 233 (1985) (White, J., concurring) (even where 
“power to license those who would practice a profes-
sion” may not be subject to challenge, enforcing the 
law in a particular case may be “a direct restraint on 
freedom of speech … subject to the searching scru-
tiny called for by the First Amendment”). 
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To whatever extent professional ethics rules may 
be incorporated into a school’s curriculum as a 
general proposition, the Court still must “locate the 
point where regulation of a profession leaves off and 
prohibitions on speech begin.”  Id. at 232.  In this 
regard, “[w]here the personal nexus between profes-
sional and client does not exist” speech regulations 
are “subject to the First Amendment’s command that 
‘Congress shall make no law … abridging the free-
dom of speech, or of the press.’”  Id.  Restrictions on 
speech “receive heightened First Amendment 
scrutiny if they reach a professional who does not 
have a ‘personal nexus’ to a particular client and 
who is merely speaking generally.”  Wollschlaeger v. 
Governor of Fla., No. 12-14009, 2017 WL 632740, at 
*7 (11th Cir. Feb. 16, 2017) (en banc).  

A state’s authority to adopt professional stan-
dards “does not extend to the entirety of a profes-
sional’s existence.”  Id. at *13.  So “[t]here is a 
difference, for First Amendment purposes, between 
… professionals’ speech to the public at large versus 
their direct, personalized speech with clients.”  Sera-
fine v. Branaman, 810 F.3d 354, 359 (5th Cir. 2016) 
(citation omitted).  As a consequence, “outside the 
doctor-patient relationship, doctors are constitution-
ally equivalent to soapbox orators and pamphleteers, 
and their speech receives robust protection under 
the First Amendment.”  Pickup v. Brown, 740 F.3d 
1208, 1227-28 (9th Cir. 2013).  Under the profes-
sional speech doctrine, the First Amendment does 
not permit a court to hold a medical professional 
liable for statements published in a book or made in 
a news program even if those statements conflict 
with the views of the medical establishment.  Cf. 
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Bailey v. Huggins Diagnostic & Rehab. Ctr., Inc., 
952 P.2d 768, 773 (Colo. Ct. App. 1997).1  

So too with a professional curriculum.  The state 
must show that there is a genuine nexus between 
the Facebook postings in this case and its use of 
professional standards in the classroom or in a clini-
cal setting.  At minimum, this means the govern-
ment has the burden to show that its speech 
regulation directly advances a substantial govern-
ment interest and is narrowly drawn to achieve that 
purpose.  Wollschlaeger, 2017 WL 632740, at *10; 
Stuart, 774 F.3d at 250. 

The decision below gave CLC wide latitude to 
enforce speech restrictions unrelated to coursework 
that otherwise are not constitutionally permissible.  
Numerous cases have held that such broad and 
undefined regulation of speech in the university 
setting violates the First Amendment.  E.g., Papish 
v. Board of Curators of Univ. of Mo., 410 U.S. 667, 

                                            
 

1  This Court has not yet defined the boundaries of the pro-
fessional speech doctrine, Serafine, 810 F.3d at 359, but at the 
very least there must be a nexus between professional duties 
and any restrictions on speech.  See, e.g., King v. Governor of 
N.J., 767 F.3d 216, 232 (3d Cir. 2014) (“[W]hen a professional is 
speaking to the public at large … her speech remains entitled 
to the full scope of protection afforded by the First Amend-
ment.”); Stuart v. Camnitz, 774 F.3d 238, 247 (4th Cir. 2014) 
(“[I]ndividuals [do not] simply abandon their First Amendment 
rights when they commence practicing a profession.”); Moore-
King v. County of Chesterfield, 708 F.3d 560, 569 (4th Cir. 
2013) (“[T]he relevant inquiry … is whether the speaker is 
providing personalized advice in a private setting to a paying 
client or instead engages in public discussion and com-
mentary.”). 
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669-70 & n.2 (1973) (per curiam).  See McCauley v. 
University of V.I., 618 F.3d 232, 247-51 (3d Cir. 
2010); DeJohn v. Temple Univ., 537 F.3d 301, 305, 
317-18 (3d Cir. 2008); Dambrot v. Central Mich. 
Univ., 55 F.3d 1177, 1182-85 (6th Cir. 1995); Iota Xi 
Chapter of Sigma Chi Fraternity v. George Mason 
Univ., 993 F.2d 386 (4th Cir. 1993).   

Under this well-settled authority, the First 
Amendment would never permit expulsion for such 
nebulous concepts as “transgression of professional 
boundaries” or “behavior unbecoming of the Nursing 
Profession.”  A-9-11, A-20-21.  Such general and 
undefined proscriptions on speech are particularly 
threatening to First Amendment values where 
“[e]very word spoken by a student on campus is 
subject to [regulation],” and “[e]very time a student 
speaks, she risks causing another student emotional 
distress and receiving punishment.”  McCauley, 618 
F.3d at 252.  See Wollschlaeger, 2017 WL 632740, at 
*13.   

The Eighth Circuit majority bypassed this 
otherwise clear authority by classifying Petitioner’s 
private musings outside the classroom as falling 
within the umbrella of instruction on professional 
standards.  The decision illustrates how confusion 
among the circuits has contributed to divergent lines 
of authority and led to an incorrect decision in this 
case. 

B. The Eighth Circuit Blurred the 
Line Between Curricular and 
Non-Curricular Speech, Widen-
ing a Rift Among the Circuits.  

The panel below concluded that Petitioner’s 
expulsion presented no First Amendment problem by 
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comparing it to giving a student “a failing grade for 
submitting a paper on the wrong subject.”  A-17.  
But nothing in this case involved in-class speech, 
expression in furtherance of a degree program, or 
communications sponsored by, or related to, the 
school.  As Judge Kelly wrote in dissent, “Keefe’s 
Facebook posts were not made as part of fulfilling a 
program requirement and did not express an 
intention to break specific curricular rules.”  A-45 
(Kelly, J., dissenting).  Petitioner’s expulsion was 
based on nothing more than a few rude comments on 
his personal Facebook page. 

1. The Decision Below is 
Inconsistent With Other 
Circuit Cases Applying 
Professional Standards in 
the School Context. 

The Eighth Circuit’s decision conflating personal 
and curriculum-related speech places it in serious 
tension with decisions of other circuits that have 
applied professional standards in academic settings. 
Although the majority pointed to a number of deci-
sions that it said “upheld enforcement of academic 
requirements of professionalism and fitness,” A-15, 
none involved speech or behavior outside the class-
room or clinical setting.2   

                                            
 

2  See, e.g., Oyama v. University of Hawaii, 813 F.3d 850 
(9th Cir. 2015) (denial of application for student teaching for 
comments endorsing sexual relations between adults and 
children and denigrating the disabled in course assignments 
and for poor performance in field practicum); Al-Dabagh v. 
Case W. Res. Univ., 777 F.3d 355 (6th Cir. 2015) (denial of 
medical school diploma for unprofessional conduct including 
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Other cases cited by the majority held that 
broadly-worded professional codes may violate the 
First Amendment as applied.  Ward v. Polite, 667 
F.3d 727 (6th Cir. 2012) (First Amendment claim of 
counseling student who requested faith-based refer-
ral of gay client upheld where referral did not violate 
American Counseling Association Code of Ethics); 
Axson-Flynn v. Johnson, 356 F.3d 1277, 1293 (10th 
Cir. 2004) (finding issue of fact whether pedagogical 
standards were used as pretext for religious discri-
mination).  The court acknowledged these cases but 
reasoned that the Petitioner did not suggest he was 
the subject of pretextual application of professional 
codes or viewpoint discrimination.  A-16-17.  How-
ever, this analysis overlooked the threshold First 
Amendment requirement of establishing a nexus 
between the expression at issue and the applicable 
conduct code. 

First Amendment deficiencies are not limited to 
situations where school officials misuse professional 

                                                                                         
 
tardiness to classes and asking faculty to lie about attendance, 
and for failing an internship); Keeton v. Anderson-Wiley, 664 
F.3d 865, 869 (11th Cir. 2011) (upholding decision to sanction 
graduate student who expressed intention to “convert” gay 
students based on her Christian faith in violation of American 
Counseling Association Code of Ethics); Hosty v. Carter, 412 
F.3d 731 (7th Cir. 2005) (en banc) (holding school-sponsored 
newspaper is subject to management by school officials); Brown 
v. Li, 308 F.3d 939 (9th Cir. 2002) (upholding refusal to archive 
master’s thesis in university library for acknowledgements 
section that failed to conform to professional standards).  See 
also Hennessy v. City of Melrose, 194 F.3d 237, 247 (1st Cir. 
1999) (holding that maintaining professional standards out-
weighed student teacher’s interest in proselytizing students). 
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codes as a pretext to restrict disfavored speech.  
Officials also violate the Constitution when they 
penalize students without showing an actual 
connection between curricular requirements and the 
affected speech.  As the Ninth Circuit held in 
Oyama, 813 F.3d at 868, school officials must 
demonstrate any such restrictions are “directly 
related to defined and established professional 
standards,” that are “narrowly tailored” to serve the 
University’s mission, and that, in application, reflect 
“reasonable professional judgment.”  

The Eighth Circuit observed that such connec-
tions may be shown by more than just a reference to 
academic performance or coursework, and it cited 
Board of Curators of University of Missouri v. Horo-
witz, 435 U.S. 78, 91 n.6 (1978), for the point that 
“[p]ersonal hygiene and timeliness may be as impor-
tant factors in a school’s determination of whether a 
student will make a good medical doctor as the 
student’s ability to take a case history or diagnose an 
illness.”  But this begs the question, as a school 
would be hard-pressed to apply such considerations 
to a medical student who shows up at the clinic clean 
and on time, even if he has a messy apartment.  See 
Oyama, 813 F.3d at 872-73 (“[T]he statement, ‘I hate 
cleaning my office’ may be in tension with a profes-
sional standard to ‘keep the office tidy’ but may not 
be a reasonable basis to conclude that the speaker is 
not fit to enter the profession.”).  

And so it is here:  there is no suggestion that the 
Petitioner was unprofessional in his coursework or 
behavior in the clinical setting even if his Facebook 
etiquette left something to be desired.  CLC violated 
the First Amendment when it expelled him for 
personal social media postings unconnected to any 
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course requirement under conduct codes based on 
amorphous professional standards.3 

2. The Decision Below Widens 
a Circuit Split Involving 
Disciplinary Sanctions for 
Off-Campus Speech. 

Recognizing the absence of any connection to 
Petitioner’s coursework, the Eighth Circuit sought to 
supply the missing link by pointing to cases from 
several circuits approving disciplinary actions for off-
campus postings by middle and high school students 
“where it is reasonably foreseeable that the speech 
will reach the school community and cause a sub-
stantial disruption to the educational setting.”  A-18 
n.6 (quoting S.J.W. ex rel. Wilson v. Lee’s Summit R-
7 Sch. Dist., 696 F.3d 771, 777 (8th Cir. 2012)).  See 
also Kowalski v. Berkeley Cty. Schs., 652 F.3d 565, 
573 (4th Cir. 2011); Doninger v. Niehoff, 527 F.3d 41, 
50 (2d Cir. 2008).   

There are just two problems with this.  First, 
none of the cases involved curricular issues – i.e., 
where off-campus expression was related in some 
way to coursework or school assignments.  They all 
dealt with disciplinary measures where off-campus 
speech was considered disruptive to school opera-
tions or a threat to safety.   
                                            
 

3  The Sixth Circuit’s unpublished decision in Yoder v. 
University of Louisville, 526 F. App’x 537, 545-46 (6th Cir. 
2013), is not to the contrary.  There, a nursing student’s blog 
disclosed confidential patient information in violation of ethical 
standards and a confidentiality agreement, a situation not 
present in this case. 
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Second, the Eighth Circuit neglected to mention 
that, even in the context of secondary school 
discipline, the law in the circuits is unsettled and 
divided.  Compare, e.g., Bell v. Itawamba Cty. Sch. 
Bd., 799 F.3d 379, 393-94 (5th Cir. 2015) (en banc) 
(surveying circuits), cert. denied, 136 S. Ct. 1166 
(2016), with J.S. ex rel. Snyder v. Blue Mountain 
Sch. Dist., 650 F.3d 915, 933 (3d Cir. 2011) (en banc) 
(“Neither the Supreme Court nor this Court has ever 
allowed schools to punish students for off-campus 
speech that is not school-sponsored or at a school-
sponsored event and that caused no substantial 
disruption at school.”); Layshock ex rel. Layshock v. 
Hermitage School Dist., 650 F.3d 205, 216 (3d Cir. 
2011) (en banc) (“It would be an unseemly and 
dangerous precedent to allow the state, in the guise 
of school authorities, to reach into a child’s home and 
control his/her actions there to the same extent that 
it can control that child when he/she participates in 
school sponsored activities.”). 

This Court has not yet ruled on the question, 
while five circuits have held that – in some limited 
circumstances – the “substantial disruption” test 
first articulated in Tinker v. Des Moines Indepen-
dent School District may apply to student speech 
that originated, and was disseminated, off-campus.4  
The Third Circuit, as noted, has disagreed, Lay-
shock, 650 F.3d at 207, while the First, Sixth, 

                                            
 

4  These include the Second (e.g., Doninger, 527 F.3d at 53); 
Fourth (e.g., Kowalski, 652 F.3d at 573); Fifth (e.g., Bell, 799 
F.3d at 394), Eighth (e.g., Keefe), and Ninth Circuits (e.g., C.R. 
v. Eugene Sch. Dist. 4J, 835 F.3d 1142, 1150-51 (9th Cir. 2016), 
pet. for cert. docketed (U.S. Jan. 27, 2017) (No. 16-940)).   
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Seventh, Tenth, Eleventh, and D.C. Circuits have 
not yet addressed the issue.  See Bell, 799 F.3d at 
394.  But even where circuit decisions allowed 
officials to discipline students for outside speech, 
they have not agreed on the circumstances in which 
it is constitutionally permissible.   

The Second Circuit cautioned against taking this 
theory too far, noting it “would be reluctant to find 
no First Amendment violation in other factual 
contexts or if the discipline imposed … were differ-
ent.”  Doninger, 527 F.3d at 53.  The Fifth Circuit 
declined “to adopt or reject approaches advocated by 
other circuits,” and limited its application to only 
those circumstances where “a student intentionally 
directs at the school community speech reasonably 
understood by school officials to threaten, harass, 
and intimidate a teacher.”5  The Ninth Circuit 
likewise limited its application to cases where off-
campus speech threatened violence.  Wynar v. 
Douglas Cty. Sch. Dist., 728 F.3d 1062, 1069 (9th 

                                            
 

5  Bell, 799 F.3d at 396.  The en banc decision in Bell pro-
duced five opinions that reflected a range of judicial sentiment, 
all of which was narrower than Judge Loken’s opinion for the 
Eighth Circuit.  See id. at 400 (Jolly, J., specially concurring) 
(limiting application to actual threats of violence connected to 
the school environment that are communicated to students or 
school personnel); id. at 402 (Elrod, J., concurring) (limiting 
doctrine to off-campus speech “intentionally directed toward 
the school and contain[ing] threats of physical violence”); id. at 
403 (Costa, J., concurring) (agreeing with “every other circuit 
that has taken a position on this issue” that Tinker applies to 
off-campus speech only “when the speech is threatening, haras-
sing, and intimidating”); id. at 404 (Dennis, J., dissenting) (dis-
agreeing that Tinker applies to off-campus speech). 
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Cir. 2013) (requiring “an identifiable threat of school 
violence”).  And the Fourth Circuit noted “[t]here is 
surely a limit to the scope of a high school’s interest 
in the order, safety, and well-being of its students 
when the speech at issue originates outside the 
schoolhouse gate.”  Kowalski, 652 F.3d at 573. 

In this case, the Eighth Circuit went in exactly 
the opposite direction, extending Tinker to college 
settings and interpreting static Facebook posts as 
being “directed to” other students simply because 
they referred to them, and inflating oblique, dis-
respectful comments into “threats.”  A-19-20.  How-
ever, as Judge Kelly pointed out, this Court’s school 
speech cases foreclose the conclusion that Keefe’s 
Facebook posts are “curricular” simply because they 
were directed at classmates and referenced their 
conduct in the nursing program.  A-46 (Kelly, J., 
dissenting).  Compare Morse v. Frederick, 551 U.S. 
393, 405 (2007) (student speech that could be 
regulated in school but delivered “in a public forum 
outside the school context” is protected by First 
Amendment).   

Justice Alito warned of the danger of extending 
the Tinker principle to outside speech as the Eighth 
Circuit has done here.  Observing that Morse 
“stand[s] at the far reaches of what the First 
Amendment permits,” id. at 425, he wrote separately 
to stress that the Court “does not endorse the broad 
argument … that the First Amendment permits 
public school officials to censor any speech that 
interferes with a school’s ‘educational mission.’  This 
argument can easily be manipulated in dangerous 
ways, and I would reject it before such abuse occurs.”  
Id. at 423 (Alito, J., concurring). 
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That day has now come, at least according to the 
Eighth Circuit.  Review by this Court is essential to 
forestall the expansion of a constitutional standard 
that would allow school officials “to punish any 
speech by a student that takes place anywhere, at 
any time, as long as it is about the school or a school 
official, is brought to the attention of a school official, 
and is deemed ‘offensive’ by the prevailing author-
ity.”  Blue Mountain Sch. Dist., 650 F.3d at 933.  
Under such a rule students “can be punished for 
using a vulgar remark to speak about their teacher 
at a private party,” id., or, as in this case, post a 
comment on a personal Facebook page that offends 
another student. 

3. The Eighth Circuit Improvi-
dently Applied Hazelwood to 
the College Setting, Creating 
Further Division Among 
the Circuits. 

In seeking to find a nexus to curricular interests, 
the majority also widened a circuit split regarding 
the application of Hazelwood School District v. Kuhl-
meier, 484 U.S. 260 (1988), outside its original 
context.  In Hazelwood, this Court held it does not 
violate the First Amendment for a high school 
principal to exert editorial control over a school-
sponsored student newspaper so long as doing so 
served “legitimate pedagogical concerns.”  Id. at 273.  
This holding was intended to ensure that, in the 
elementary and secondary school setting, “readers or 
listeners are not exposed to material that may be 
inappropriate for their level of maturity, and that 
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the views of the individual speaker are not 
erroneously attributed to the school.”6   

Here, the Eighth Circuit applied Hazelwood 
based on a premise that “compliance with the Nurses 
Association Code of Ethics is a legitimate part of the 
Associate Degree Nursing Program’s curriculum, 
[and] speech reflecting non-compliance with that 
Code that is related to academic activities ‘materi-
ally disrupts’ the Program’s ‘legitimate pedagogical 
concerns.’”  A-44.  The majority even doubled down 
on this premise, asserting that “a college or univer-
sity may have an even stronger interest in the 
content of its curriculum and imposing academic 
discipline than did the high school at issue in 
Hazelwood.”  Id. 

The court cited other circuits that have applied 
Hazelwood in the context of higher education, but in 
each case, the speech at issue was unquestionably 
school-sponsored.7  More importantly, the Eighth 
Circuit stands alone in suggesting non-class related 

                                            
 

6  Hazelwood, 484 U.S. at 271.  The Court reserved the 
question of whether greater deference is appropriate at the 
college and university level, thus necessitating review now.  Id. 
at 273 n.6.  

7  See Keeton, 664 F.3d at 876 (applying Hazelwood frame-
work to school counsellor who refused to counsel gay students); 
Hosty, 412 F.3d at 734-35 (applying Hazelwood framework to 
school-sponsored newspaper); Ward, 667 F.3d at 734-35 (apply-
ing Hazelwood to school counsellor, but holding it applies only 
to curricular and school-sponsored activities); Axson-Flynn, 356 
F.3d at 1289 (applying Hazelwood in a university setting “for 
speech that occurs in a classroom as part of a class curri-
culum”).  
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Facebook postings by a student fall within this 
framework, while various other circuit decisions 
make clear that it does not.  E.g., Ward, 667 F.3d at 
734-35; Axson-Flynn, 356 F.3d at 1289.8 

Hazelwood simply does not apply to speech that 
is not legitimately considered to be school-sponsored.  
Doe v. Valencia Coll. Bd. of Tr., 838 F.3d 1207, 1211-
12 (11th Cir. 2016) (Hazelwood framework “does not 
apply” where student objections “did not bear the 
imprimatur of the school, were not supervised by 
faculty, and were not designed to impart particular 
knowledge or skills”).  See Keeton, 664 F.3d at 882 
(Pryor, J., concurring) (“Hazelwood does not allow 
retaliation against disfavored speech that occurs 
outside the classroom”); Saxe v. State Coll. Area Sch. 
Dist., 240 F.3d 200, 213-14 (3d Cir. 2001) (Alito, J.) 
(“Hazelwood’s permissive ‘legitimate pedagogical 
concern’ test governs only when a student’s school-
sponsored speech could reasonably be viewed as 
speech of the school itself[.]”).  See also Morgan v. 
Swanson, 659 F.3d 359, 408-09 (5th Cir. 2011) (en 
banc) (“The Hazelwood exception should be con-
strued narrowly.”).  Compare Morse, 551 U.S. at 405 
(Hazelwood does not apply where “no one would 
                                            
 

8  The Ninth Circuit is divided on the application of Hazel-
wood.  See Brown, 308 F.3d at 951-52 (Graber, J.) (suggesting 
Hazelwood may apply, but adding “[w]e do not know with 
certainty that the Supreme Court would hold that Hazelwood 
controls the inquiry”); id. at 955-56 (Ferguson, J., concurring) 
(agreeing only in the result but not the reasoning); id. at 960 
(Reinhardt, J., concurring in part and dissenting in part) (dis-
agreeing that Hazelwood applies).  See Flint v. Dennison, 488 
F.3d 816, 829 n.9 (9th Cir. 2007) (declining to decide whether 
Hazelwood applies to the university setting). 
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reasonably believe that [the student’s] banner bore 
the school’s imprimatur”).   

Equally as important, the Eighth Circuit’s appli-
cation of Hazelwood flies in the face of multiple 
circuit decisions that college students cannot be 
relegated to the First Amendment protections appro-
priate for younger children.  E.g., McCauley, 618 
F.3d at 242-47; Kincaid v. Gibson, 236 F.3d 342, 346 
n.5, 352 (6th Cir. 2001) (en banc); Student Gov’t 
Ass’n v. Board of Trustees of Univ. of Mass., 868 
F.2d 473, 480 n.6 (1st Cir. 1989) (“Hazelwood … is 
not applicable to college newspapers.”).  Accordingly, 
the Ninth Circuit declined to apply Hazelwood to 
speech in a case analogous to this one, and, revealing 
a gift for understatement, observed that “‘[o]ur sister 
circuits are split on the question’ of whether Hazel-
wood applies in the university setting.”  Oyama, 813 
F.3d at 863 (citation omitted). 9 

The Eighth Circuit’s decision only adds to the 
confusion by suggesting there is even more of an 
interest in applying Hazelwood to CLC’s professional 
degree program than to a high school newspaper.  A-
19.  But as Judge Kelly observed in dissent, “[t]he 
fact that Keefe was a college student [] cautions 
against too lenient an interpretation of his First 

                                            
 

9  The decision below is also in tension with previous Eighth 
Circuit holdings.  See Bystrom ex rel. Bystrom v. Fridley High 
Sch., 822 F.2d 747, 750 (8th Cir. 1987) (“Specifically, what we 
say in this opinion does not apply to college or other post-
secondary campuses and students.  Few college students are 
minors, and colleges are traditionally places of virtually 
unlimited free expression.”); Stanley v. McGrath, 719 F.2d 279 
(8th Cir. 1983).  
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Amendment protections.”  A-42 n.11.  Review by this 
Court is necessary to help reconcile the divergent 
views among the circuit courts. 

C. Review by This Court is 
Imperative. 

Summing up, the Eighth Circuit’s decision in this 
case creates or exacerbates divisions among the 
circuit courts involving four separate areas of First 
Amendment doctrine:  (1) It expands the professional 
speech doctrine to allow regulation of expression 
lacking any nexus to specific professional codes or 
requirements, in conflict with decisions of the Third, 
Fourth, Fifth, and Eleventh Circuits.  See supra 9-
12.  (2) It allows use of vague professional conduct 
codes to regulate student speech in the academic 
setting without any connection between the speech 
and curricular requirements, in conflict with deci-
sions of the First, Sixth, Seventh, Ninth, and 
Eleventh Circuits.  See supra 12-16.  (3) It allows a 
school to penalize a student for off-campus speech 
that is not specifically linked to threats of physical 
disruption or student safety, in conflict with deci-
sions of the Second, Third, Fourth, Fifth, and Ninth 
Circuits.  See supra 17-20.  (4) It extends this Court’s 
Hazelwood decision to diminish the rights of college 
students and to regulate speech that is not school 
sponsored, in conflict with decisions of the First, 
Third, Fifth, Sixth, Ninth, Tenth, and Eleventh 
Circuits.  See supra 20-24.  Only this Court can 
unravel the tangled mess of doctrinal confusion 
created by the decision below. 
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II. THIS COURT’S REVIEW IS ESSENTIAL 
TO CLARIFY DUE PROCESS FOR 
DISCIPLINARY SANCTIONS ON NON-
CURRICULAR SPEECH AT A PUBLIC 
COLLEGE. 

This Court has explained that in public college 
cases there is a “clear dichotomy between a student’s 
due process rights in disciplinary dismissals and in 
academic dismissals,” which allows “less stringent 
procedural requirements in the case of academic 
dismissals.”  Horowitz, 435 U.S. at 86, 87 n.4.  But it 
has provided no firm doctrinal basis for distinguish-
ing disciplinary sanctions from academic sanctions.  
Now that a split among the circuits on this point has 
arisen, further guidance is necessary. 

A. Disciplinary Sanctions Require 
More Formal Due Process. 

Regarding dismissals for disciplinary purposes, 
this Court held in Goss v. Lopez, 419 U.S. 565, 581 
(1975), that even a short disciplinary suspension 
requires the student be given “notice of the charges 
against him and, if he denies them, an explanation 
of the evidence [against him] and an opportunity to 
present his side.”  As the right to be heard is of little 
value unless the student is informed of the matter at 
issue, due process dictates that the required notice 
come prior to being heard.  Id. at 578-79.   

Academic sanctions, on the other hand, allow “far 
less stringent procedural requirements,” and can be 
imposed even without so much as, for example, a 
pre-dismissal face-to-face hearing between a student 
and academic decision-makers.  Horowitz, 435 U.S. 
at 86.  This less stringent procedural protection 
works in part because academic sanctions involve 
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educational processes that are “not by nature adver-
sary,” and which often allow for remediation or for 
improvement.  Id. at 90. 

B. The College Inappropriately 
Treated Petitioner’s Dismissal as 
Academic Rather Than 
Disciplinary. 

In this case, the Defendants imposed and the 
courts below upheld Keefe’s dismissal from the nurs-
ing program under the “far less stringent” standard 
for academic sanctions, even though the grounds for 
dismissal involved extra-curricular speech.  Keefe 
did not receive sufficient prior notice.  He was not 
informed of the purpose in advance of his meeting 
with Frisch, who demurred twice when Keefe asked 
why he was being summoned.  A-5-6.  With respect 
to the requirement of  being able to “present his 
side,” see Goss, supra, Keefe was only told “be 
assured that you do not need to prepare in any way 
for our meeting.”  A-6; A-61. 

The decision to dismiss Keefe was then made at 
the meeting itself (if not prior to it).  And it came 
without opportunity for him to review the Facebook 
posts and formulate a considered response, as Frisch 
did not allow Keefe to read copies of the posts at the 
meeting.  A-6, A-37.  Frisch specifically cited only 
two comments, but “there was obviously more … be-
cause [she] had a whole stack of papers.”  A-65; A-72.  
And since those at that disciplinary meeting dis-
agree which posts they discussed, it is possible Keefe 
went through the process without knowing exactly 
which Facebook posts led to his dismissal.  It was 
conceded Keefe received printed copies of the Face-
book posts only after he appealed the dismissal.  
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A-37.  The undisputed facts also did not establish 
that anyone told Keefe the specific rule or code 
provision he allegedly violated.  Id. 

C. The Eighth Circuit’s Treatment 
of Petitioner’s Dismissal as 
Academic Highlights a Circuit 
Split. 

Rather than finding this truncated procedure to 
be a due process violation for a disciplinary sanction, 
the Eighth Circuit obscured the line between 
academic and disciplinary hearings, creating a 
conflict with other circuits.  The majority opinion 
dismissed the need for “formalities” vital to the 
rights to notice and to be heard, concluding that 
while a “distinction” between disciplinary and 
academic sanctions is “important,” it had “no 
bearing” on the due process analysis.  A-25; A-27.   

It was able to do so because CLC expelled Keefe 
for violating an amorphous “professionalism” stan-
dard that, like general rules based on character, 
excellence and virtue, muddies the difference 
between disciplinary and academic sanctions by de-
claring such behavioral standards to be “academic” 
goals of the school.  As Judge Kelly stated in dissent, 
“it is difficult to imagine any type of misconduct that 
would not, in some way, violate one or more of these 
requirements,” and thus be subject to being re-
labeled “academic.”  A-34-35.  

Other circuits, however, not only are more 
disciplined regarding this distinction, they err on the 
side of treating sanctions for what might be 
academic misconduct as disciplinary, and affording 
heightened due process that such sanctions require.  
For example, in Pugel v. Board of Trustees of 
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University of Illinois, 378 F.3d 659, 664 n.3 (7th Cir. 
2004), the Seventh Circuit acknowledged the charge 
there, “of fabricated data and improper presentation 
is not unrelated to the issue of a student’s satis-
factory academic progress,” but it assumed Pugel’s 
discharge on that basis was still a “disciplinary 
decision.”  In Henson v. Honor Committee of Univer-
sity of Virginia, 719 F.2d 69, 74 (4th Cir. 1983), the 
court sustained dismissal for removal of a moot court 
problem from a legal society’s offices as disciplinary.  
See also Pugel, 378 F.3d at 664 n.4 (collecting cases 
analyzing academic dishonesty dismissals as disci-
plinary). 

The Eighth Circuit holding, conversely, allows a 
school to “treat any action it deems violative of the 
Code of Conduct as an academic problem rather than 
a disciplinary problem,” A-35 (Kelly, J., dissenting), 
and to thereby use less stringent due process proce-
dures.  This is particularly problematic when the 
penalty is solely speech-based, and most especially 
when that speech has no connection to curricular 
matters. In these circumstances, it is inappropriate 
to employ the lesser due process protections avail-
able for academic sanctions. 

D. Review by This Court is 
Imperative. 

Without review by this Court, the distinction 
between disciplinary and academic sanctions will be 
lost – as will protection against the imposition of 
severe disciplinary sanctions without adequate due 
process safeguards.  Judge Kelly cited the “dearth of 
prior decisions classifying expulsions of professional 
students as academic or disciplinary” and “lack of 
uniformity in the decisions that do exist.”  A-41.  Cf. 
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Horowitz, 435 U.S. at 93-94 (Powell, J., concurring).  
The resulting divergence among circuits evidences as 
much. 

The Eighth Circuit has now eschewed what it 
calls the “dichotomous” approach to disciplinary and 
academic sanctions in favor of an amorphous test 
that allows colleges to deny students procedural pro-
tections on grounds that a sanction was “academic” if 
it relates to some conduct code’s aspirational goals.  
If allowed to stand, any infraction may be classified 
as “academic,” thus allowing public colleges to 
dispense with standard due process requirements of 
notice and an opportunity to challenge evidence of 
alleged wrongdoing. 

Intervention by this Court is necessary to resolve 
this division in the circuits, and to underscore the 
more stringent due process requirements for 
disciplinary sanctions of non-curricular speech. 

CONCLUSION 

This Court has long recognized that “a State may 
not, under the guise of prohibiting professional 
misconduct, ignore constitutional rights.”  NAACP v. 
Button, 371 U.S. 415, 439 (1963).  Review by this 
Court is essential to ensure that public colleges and  
universities do not lose sight of this constitutional 
requirement in administering professional degree 
programs.  Petitioner respectfully requests that the 
Court grant review in this case. 



30 
 

 

Respectfully submitted, 

 
 ROBERT CORN-REVERE

   Counsel of Record 
RONALD G. LONDON 
LISA B. ZYCHERMAN 
DAVIS WRIGHT TREMAINE LLP 
1919 Pennsylvania Ave., N.W. 
Suite 800 
Washington, DC  20006 
(202) 973-4200 

JORDAN S. KUSHNER 
Center Village Bldg. 
431 South 7th Street 
Suite 2446 
Minneapolis, MN 55415 
(612) 288-0545 
 

Counsel for Petitioner 

February 23, 2017 

 



APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 14-2988

Craig Keefe
Plaintiff - Appellant

v.

Beth Adams; Connie Frisch; Kelly McCalla
Defendants - Appellees

____________________

Foundation for Individual Rights in Education;
Alliance Defending Freedom; Student Press Law

Center; Electronic Frontier Foundation; American
Booksellers Foundation for Free Expression;

National Coalition Against Censorship; American
Civil Liberties Union of Minnesota

Amici on Behalf of Appellant(s)

Appeal from U.S. District Court
for the District of Minnesota - Minneapolis

(0:13-cv-00326-JNE)

JUDGMENT

Before LOKEN, SHEPHERD and KELLY, Circuit
Judges.

A-1



This appeal from the United States District
Court was submitted on the record of the district court,
briefs of the parties and was argued by counsel.

After consideration, it is hereby ordered and
adjudged that the judgment of the district court in this
cause is affirmed in accordance with the opinion of this
Court.

October 26, 2016

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

______________________________
/s/ Michael E. Gans
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Before LOKEN, SHEPHERD,1 and KELLY, Circuit
Judges.

LOKEN, Circuit Judge.

After Central Lakes College (CLC) received
student complaints about posts on Craig Keefe’s
Facebook page, he was removed from the Associate
Degree Nursing Program for behavior unbecoming of
the profession and transgression of professional
boundaries. Keefe filed suit against several CLC
administrators, alleging violations of his First
Amendment and due process rights. After some
defendants were dismissed, the district court2 granted
the remaining defendants summary judgment. Keefe
v. Adams, Civ. No. 13-326, Order (D. Minn. Aug. 26,
2014). Keefe appeals. Reviewing the grant of summary
judgment de novo, we affirm. See Richmond v.
Fowlkes, 228 F.3d 854, 857 (8th Cir. 2000) (standard
of review).

I. Background

A. The Events Leading to Removal. Keefe
completed the practical nursing program at CLC and
became a licensed practical nurse in June 2011. He

1Judge Kermit E. Bye was initially assigned to this panel
when the case was submitted but has resigned from active
participation. Judge Bobby E. Shepherd was randomly selected to
replace Judge Bye on the panel.

2The Honorable Joan N. Ericksen, United States District
Judge for the District of Minnesota.
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enrolled in the Associate Degree Nursing Program in
the fall of 2011, seeking to become a registered nurse.
He was dismissed at the end of that semester for
failing to maintain the required grade levels in all
nursing courses. He reapplied, was admitted to the
Program, and again began classes in the fall of 2012.

In late November, a student complained to
Keefe’s instructor, Kim Scott, about several posts
Keefe had made on his public Facebook page. She
provided Scott printouts of five posts she felt were
threatening and related to the classroom. A few days
later, a second student approached Scott at the start of
a clinical class in which she was enrolled with Keefe.
She told Scott that Keefe made statements on
Facebook that “made her feel extremely uncomfortable
and nervous,” and that “she didn’t feel she could
function in the same physical space with Craig at the
clinical site.” Concerned about patient care and safety
in the clinic, Scott separated Keefe and the student
during the shift. The student forwarded the posts to
Scott later that day.

After receiving the two complaints, Scott
forwarded the posts to her supervisor, Connie Frisch,
CLC’s Director of Nursing. Frisch read the posts and
verified they came from Keefe and were accessible to
anyone on the internet. Frisch then contacted the Vice
President of Academic Affairs, Kelly McCalla, who told
her to meet with Keefe. Frisch contacted Keefe and set
up a meeting, without explaining its purpose. Keefe
sent Frisch an email asking for more detail about the
meeting. Frisch responded that she would prefer to
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review the topic in person rather than via phone or
email, advising Keefe he did not need to prepare for
the meeting and noting that “the topic of professional
boundary is central to the role of the nurse and I am
sure that you appreciate the delicacy of the topic.”

Frisch then received an email from Kim Scott
relaying a student’s concern that Keefe had told
someone there would be “hell to pay for whoever
complained about me.” Frisch called Keefe and moved
the meeting up one day, so that he would not be in his
next clinical class with the concerned student. Keefe
again asked what the meeting was about. Frisch again
said she would prefer to discuss it in person but that
due process would be followed.

On the agreed day, Keefe met with Frisch and
Beth Adams, CLC’s Dean of Students. McCalla did not
attend because he would be responsible for reviewing
any academic appeal. Frisch began the meeting by
reviewing the steps of the Due Process Policy from the
Student Handbook. She told Keefe that his Facebook
posts raised concerns about his professionalism and
boundary issues. She did not give him copies of the
posts, but she read aloud portions of the posts that she
considered most significant. We will reproduce only
the posts that Frisch and Adams testified gave them
particular concern. A more extensive recital of the
offensive posts that Scott forwarded to Frisch can be
found at pages 5-6 of the district court’s Order:

Glad group projects are group projects. I
give her a big fat F for changing the
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group power point at eleven last night
and resubmitting. Not enough whiskey to
control that anger.

Doesnt anyone know or have heard of
mechanical pencils. Im going to take this
electric pencil sharpener in this class and
give someone a hemopneumothorax with
it before to long.3 I might need some
anger management.

LMAO [a classmate], you keep reporting
my post and get me banded. I don’t really
care. If thats the smartest thing you can
come up with than I completely
understand why your going to fail out of
the RN program you stupid bitch....And
quite creeping on my page. Your not a
friend of mine for a reason. If you don’t
like what I have to say than don’t come
and ask me, thats basically what
creeping is isn’t it. Stay off my page...

Frisch, who testified she was most disturbed by
the statement about giving someone a
hemopneumothorax, then gave Keefe an opportunity
to respond. He told her there were a lot of jokes on his
page, his page had been hacked, and he did not know
it was public. Frisch testified that Keefe was not

3Keefe testified that a hemopneumothorax is a “trauma”
where the lung is punctured and air and blood flood the lung
cavity; it is not a medical procedure.

A-7



receptive to her concern that the posts were
unprofessional. Based on Keefe’s “lack of remorse, lack
of concern, not recognizing, not saying he wanted to
change,” Frisch decided to remove him from the
Associate Degree Program:

Clearly there was a lot of confusion about
the professionalism . . . I didn’t believe I
could teach him. He was not responsive
to what I said. You know, nursing
programs have an obligation to graduate
students who are not just able to pass the
classes, but to be safe and to have all of
the soft skills, including professionalism
. . . . I could not see that he had it. In fact
he convinced me that I wasn’t going to be
able to teach him that.

At the end of the meeting, Frisch told Keefe he
could finish the semester and his credits would
transfer as electives to a different course of study
within CLC. She also advised Keefe he could appeal
the decision to Vice President McCalla. Beth Adams
testified that Keefe appeared not to understand the
seriousness of the problem; he was defensive and did
not seem to feel responsible or remorseful. She was
concerned about the “whiskey for anger management”
post because Keefe became argumentative during the
discussion.

Keefe testified he asked Frisch which posts she
was referring to, and she mentioned the comment
about using whiskey for anger management, the
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swearing, and calling a fellow student a “stupid bitch.”
When she gave him an opportunity to respond, Keefe
told her that his Facebook page had been hacked, but
he confirmed in his deposition that he wrote each of
the posts in question. He also told Frisch that many of
his comments were jokes. She responded that his
comments were quite disturbing and that she felt he
had anger issues. Keefe testified that, when he
mentioned his First Amendment rights, Frisch said
that she understood his rights but this was about
professionalism.

B. The Relevant Nursing Program Standards.
As part of enrolling in the Associate Degree Program,
Keefe acknowledged receipt, review, and
understanding of the Nursing Program Student
Handbook. The handbook states that “all current and
future students are expected to adhere to the policies
and procedures of this student handbook.” Following
the meeting, Frisch wrote a letter to Keefe, stating:
“As we discussed, the decision has been made to
remove you from the Associate Degree Nursing
Program at CLC as a consequence of behavior
unbecoming of the profession and transgression of
professional boundaries” based on the contents of his
Facebook page. The letter reviewed the appeal process
and stated he was being removed pursuant to the
following section of the Nursing Program’s handbook:

Student Removal from Nursing Program
Integral to the profession of nursing is a
concern for the welfare of the sick,
injured, and vulnerable and for social

A-9



justice; therefore students enrolled in the
Associate Degree (AD) Nursing Program
and Central Lakes College (CLC) accept
the moral and ethical responsibilities
that have been credited to the profession
of nursing and are obligated to uphold
and adhere to the professional Code of
Ethics. The American Nurses Association
(2001) Code for Nurses with Interpretive
Statements outlines the goals, values,
and ethical principles that direct the
profession of nursing and is the standard
by which ethical conduct is guided and
evaluated by the profession. The AD
Nursing Program at Central Lakes
College has an obligation to graduate
students who will provide safe,
competent nursing care and uphold the
moral and ethical principles of the
profession of nursing. Therefore, students
who fail to meet the moral, ethical, or
professional behavioral standards of the
nursing program are not eligible to
progress in the nursing program.
Students who do not meet academic or
clinical standards and/or who violate the
student Code of Conduct as described in
the Central Lakes College catalog and
the AD Nursing Student Handbook are
also ineligible to progress in the AD
Nursing Program. Behaviors that violate
academic, moral, and ethical standards
include, but are not limited to, behaviors

A-10



described in the College Catalog Student
Code of Conduct as well as: . . .

! transgression of professional
boundaries;

! breaching of confidentiality/HIPAA
(including any type of social media
breach);

! behavior unbecoming of the Nursing
Profession.

Students who fail to adhere to the CLC
Student Code of Conduct and the moral
and ethical standards outlined in the
handbook are ineligible to progress in the
Nursing Program.

The Nurses Association Code of Ethics, which the
Handbook states students are “obligated to uphold and
adhere to,” emphasizes professionalism and personal
and professional boundaries:

1.5 Relationships with colleagues and
others – The principle of respect for
persons extends to all individuals with
whom the nurse interacts. The nurse
maintains compassionate and caring
relationships with colleagues and others
with a commitment to the fair treatment
of individuals, to integrity-preserving
compromise, and to resolving conflict.
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Nurses function in many roles, including
direct care provider, administrator,
educator, researcher, and consultant. In
each of these roles, the nurse treats
colleagues, employees, assistants, and
students with respect and compassion.
This standard of conduct precludes any
and all forms of prejudicial actions, any
form of harassment or threatening
behavior, or disregard for the effect of
one’s actions on others.

2.4 Professional Boundaries – When
acting within one’s role as a professional,
the nurse recognizes and maintains
boundaries that establish appropriate
limits to relationships. . . . In this way,
nurse-patient and nurse-colleague
relationships differ from those that are
purely personal and unstructured, such
as friendship. . . . In all encounters,
nurses are responsible for retaining their
professional boundaries.

 
5.3 Wholeness of character – Nurses
have both personal and professional
identities that are neither entirely
separate, nor entirely merged, but are
integrated. In the process of becoming a
professional, the nurse embraces the
values of the profession, integrating them
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with personal values.4

C. Keefe’s Administrative Appeal. Keefe spoke
with Vice President McCalla the next day to discuss
the appeal process. McCalla reviewed the substance of
the posts with Keefe and referred him to a student
advocate, who helped write the appeal. Before filing
the appeal, Keefe sent Frisch a lengthy email
identifying procedures in CLC’s Due Process Policy he
had not been provided. Frisch forwarded the email to
McCalla, who then emailed Keefe that his appeal had
been received and warned Keefe that he should not
contact the nursing faculty, the Dean of Nursing, or
his former nursing classmates. Keefe testified that he
did not attend further classes or take the exams
because he believed McCalla meant that he was to
have no contact with anyone in the Nursing Program.

As a result, he failed his classes. On December
11, 2012, Keefe submitted a lengthy “Due Process
Appeal” letter, stating he had removed offensive
comments from his Facebook page and “removed
myself from the social media network.” Keefe
petitioned that he be allowed to finish the Associate
Degree Nursing Program because “I don’t believe the
punishment fits the crime.” The letter concluded:

4American Nurses Association, Code 4 of Ethics for Nurses
with Interpretive Statements 4-6, 10 (2001), https://
c o u r s e w e b . p i t t . e d u / b b c s w e b d a v / i n s t i t u t i o n /
Pitt%20Online/Nursing/NUR%202008/Module%2001/Readings/
ANA_ethics.pdf.
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I took a huge risk participating in the
social media network as a nursing
student and nurse, both professionally
and unethically and have learned a
valuable lesson and will not participate
in such activity in the future to risk my
professional image as well as CLC’s
professional image. I would like to Thank
You for this opportunity to express my
sincere apology for my unethical and
unprofessional behavior and giving me
the opportunity to possibly finish . . . my
education.

McCalla left a phone message in early January
informing Keefe that his appeal was being denied.
Keefe emailed McCalla requesting a contested case
hearing. McCalla responded that a contested case
hearing was only available for a student disciplinary
action, whereas Keefe had been removed for an
academic program violation. This lawsuit followed.

II. First Amendment Issues

Keefe argues that defendants violated his First
Amendment right to free speech by removing him from
the Nursing Program at a public college “for comments
on the internet which were done outside of class and
unrelated to any course assignments or requirements,
and did not violate any specific rules.” Keefe’s Reply
Brief frames this contention categorically – a college
student may not be punished for off-campus speech, he
contends, unless it is speech that is unprotected by the
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First Amendment, such as obscenity. To our
knowledge, no court has adopted this extreme position,
and we decline to do so.

A. The first question raised by Keefe’s claim is
significant – whether the First Amendment precludes
a public university from adopting, as part of its
curriculum for obtaining a graduate degree in a health
care profession, the Code of Ethics adopted by a
nationally recognized association of practicing
professionals. Without question, the Supreme Court
does not favor creating new First Amendment
exceptions that could be used to restrict protected
speech. See, e.g., United States v. Stevens, 559 U.S.
460, 468 (2010). But these decisions involved a
question not at issue here – whether to recognize new
categories of unprotected speech. To paraphrase Chief
Justice Roberts, writing for the Court in Williams-
Yulee v. Florida Bar, 135 S. Ct. 1656, 1657 (2015),
“nobody argues that [Keefe’s Facebook postings are] a
category of unprotected speech. . . . [T]he First
Amendment fully applies to [that] speech. The
question is instead whether that Amendment permits
the particular regulation of speech at issue here.”

Many courts have upheld enforcement of
academic requirements of professionalism and fitness,
particularly for a program training licensed medical
professionals. See Oyama v. Univ. of Hawaii, 813 F.3d
850, 866-68 (9th Cir. 2015); Ward v. Polite, 667 F.3d
727, 733-34 (6th Cir. 2012); Keeton v. Anderson-Wiley,
664 F.3d 865, 875-76 (11th Cir. 2011); Hosty v. Carter,
412 F.3d 731, 734-35 (7th Cir. 2005), cert. denied, 546
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U.S. 1169 (2006); Axson-Flynn v. Johnson, 356 F.3d
1277, 1286-90 (10th Cir. 2004); Brown v. Li, 308 F.3d
939, 947-49 (9th Cir. 2002) (opinion of Graber, J.), cert.
denied, 538 U.S. 908 (2003). Fitness to practice as a
health care professional goes beyond satisfactory
performance of academic course work. As the Supreme
Court said in Board of Curators of Univ. of Mo. v.
Horowitz, 435 U.S. 78, 91 n.6 (1978), “Personal
hygiene and timeliness may be as important factors in
a school’s determination of whether a student will
make a good medical doctor as the student’s ability to
take a case history or diagnose an illness.”

Given the strong state interest in regulating
health professions, teaching and enforcing viewpoint-
neutral professional codes of ethics are a legitimate
part of a professional school’s curriculum that do not,
at least on their face, run afoul of the First
Amendment. See Al-Dabagh v. Case W. Reserve Univ.,
777 F.3d 355, 359-60 (6th Cir.), cert. denied, 135 S. Ct.
2817 (2015); Ward, 667 F.3d at 732; Keeton, 664 F.3d
at 876. Because professional5 codes of ethics are
broadly worded, they can be cited to restrict protected
speech. For example, a university may violate the First
Amendment if it invokes a curriculum-based code of
ethics as a pretext to punish a student’s religious

5Courts have long recognized that the state has a
particular interest in regulating health care to protect the public
health. States may insist that practitioners demonstrate that they
possess not only the requisite skills and knowledge, but also the
requisite character. See Hawker v. N.Y., 170 U.S. 189, 192 (1898);
State ex rel Powell v. State Med. Examining Bd., 20 N.W. 238, 240
(Minn. 1884).
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views and speech. See Ward, 667 F.3d at 735; Axson-
Flynn, 356 F.3d at 1292-93. But that is an as-applied
inquiry. Here, Keefe made no allegation, and
presented no evidence, that defendants’ reliance on the
Nurses Association Code of Ethics was a pretext for
viewpoint, or any other kind of discrimination.

B. If compliance with professional ethical
standards is a permissible academic requirement, then
determinations of non-compliance will almost always
be based at least in part on a student’s speech. See,
e.g., Oyama, 813 F.3d at 870 (“the University could
look to what Oyama said as an indication of what he
would do once certified”) (emphasis in original). That
a graduate student’s unprofessional speech leads to
academic disadvantage does not “prohibit” that speech,
or render it unprotected; the university simply imposes
an adverse consequence on the student for exercising
his right to speak at the wrong place and time, like the
student who receives a failing grade for submitting a
paper on the wrong subject.

A serious question raised by Keefe in this case
is whether the First Amendment protected his
unprofessional speech from academic disadvantage
because it was made in on-line, off-campus Facebook
postings. On appeal, Keefe framed this contention
categorically, arguing that a college student may not
be punished for off-campus speech unless it is speech
that is unprotected by the First Amendment, such as
obscenity. We reject this categorical contention. A
student may demonstrate an unacceptable lack of
professionalism off campus, as well as in the
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classroom, and by speech as well as conduct. See Yoder
v. Univ. of Louisville, 526 F. App’x 537, 545- 46 (6th
Cir.), cert. denied, 134 S. Ct. 790 (2013); Tatro v. Univ.
of Minn., 816 N.W.2d 509, 521 (Minn. 2012).
Therefore, college administrators and educators in a
professional school have discretion to require
compliance with recognized standards of the
profession, both on and off campus, “so long as their
actions are reasonably related to legitimate
pedagogical concerns.” Hazelwood Sch. Dist. v.
Kuhlmeier, 484 U.S. 260, 273 (1988).

As the issue in Hazelwood was censorship of a
school-sponsored campus newspaper, the Court’s
reference to “legitimate pedagogical concerns” was
made in the context of school-sponsored speech. But
the concept has broader relevance to student speech.
The Hazelwood dissenters noted that an “educator
may, under Tinker,6 constitutionally ‘censor’ poor
grammar, writing, or research because to reward such
expression would ‘materially disrupt’ the [student]
newspaper’s curricular purpose.” 484 U.S. at 284
(Brennan, J., dissenting). Likewise, because

6A reference to the landmark school speech case, Tinker
v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 504 (1969). This
court, like other circuits, has held that Tinker permits disciplining
public school students for off-campus postings “where it is
reasonably foreseeable that the speech will reach the school
community and cause a substantial disruption to the educational
setting.” S.J.W. ex rel. Wilson v. Lee’s Summit R-7 Sch. Dist., 696
F.3d 771, 777 (8th Cir. 2012), citing Kowalski v. Berkeley Cnty.
Schools, 652 F.3d 565, 573 (4th Cir. 2011), and Doninger v.
Niehoff, 527 F.3d 41, 50 (2d Cir. 2008).
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compliance with the Nurses Association Code of Ethics
is a legitimate part of the Associate Degree Nursing
Program’s curriculum, speech reflecting non-
compliance with that Code that is related to academic
activities “materially disrupts” the Program’s
“legitimate pedagogical concerns.” See Keeton, 664
F.3d at 876 (“under the Hazelwood framework, we find
that ASU has a legitimate pedagogical concern in
teaching its students to comply with the ACA Code of
Ethics”).

As our sister circuits have recognized, a college
or university may have an even stronger interest in
the content of its curriculum and imposing academic
discipline than did the high school at issue in
Hazelwood. See Ward v. Polite, 667 F.3d 727, 733-34
(6th Cir. 2012); Keeton v. Anderson-Wiley, 664 F.3d
865, 875-76 (11th Cir. 2011); Hosty v. Carter, 412 F.3d
731, 734-35 (7th Cir. 2005), cert. denied, 546 U.S. 1169
(2006); Axson-Flynn v. Johnson, 356 F.3d 1277, 1286-
90 (10th Cir. 2004); Brown v. Li, 308 F.3d 939, 947-49
(9th Cir. 2002) (opinion of Graber, J.), cert. denied, 538
U.S. 908 (2003). “When a university lays out a
program’s curriculum or class’s requirements for all to
see, it is the rare day when a student can exercise a
First Amendment veto over them.” Ward, 667 F.3d at
734.

C. In addition to urging an overbroad categorical
standard, Keefe’s contention is factually flawed in
asserting that his offensive Facebook posts were
“unrelated to any course assignments or
requirements.” The summary judgment record
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conclusively established that the posts were directed
at classmates, involved their conduct in the Nursing
Program, and included a physical threat related to
their medical studies – “Im going to . . . give someone
a hemopneumothorax.” Two victims of Keefe’s tirades
complained to instructor Kim Scott, one saying she
could not function in the same clinical space with
Keefe. Keefe’s disrespectful and threatening
statements toward his colleagues had a direct impact
on the students’ educational experience. They also had
the potential to impact patient care. As Scott testified,
“when [students] are in the clinical setting taking care
of patients, if we are creating [a] situation where they
are not obviously communicating and collaborating,
that can result in poor outcomes for the patients.”

D. Keefe’s threats could have prompted a
disciplinary proceeding. Instead, CLC’s administrators
concluded that the posts, combined with Keefe’s failure
to appreciate the seriousness of the problem when
given an opportunity to respond, reflected a lack of
professionalism that warranted his removal from the
Associate Degree Nursing Program. That decision can
of course be questioned, but the First Amendment did
not bar educator Frisch from making the
determination that Keefe was unable to meet the
professional demands of being a nurse. Keefe argues
that defendants violated his First Amendment rights
by failing to cite specific professional standards that he
violated. The district court expressly rejected this
contention:

Part of the program is devoted to
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instilling in students the standards of the
nursing profession. The associate degree
nursing program incorporated nationally
established nursing standards. Its ability
to discipline students for “behavior
unbecoming of the Nursing Profession” or
“transgression of  profess ional
boundaries” reflects the ability of the
Minnesota Board of Nursing to “deny,
revoke, suspend, limit, or condition the
license and registration of any person to
practice professional, advanced practice
registered, or practical nursing” for
“[e]ngaging in unprofessional conduct.”
Greater specificity is not required.

Order at 23 (statute and regulation citations omitted).
We agree. Students in the CLC Nursing Program
consent in writing to be bound by the national Nursing
Code of Ethics, and the Program Handbook states that
a violation of moral, ethical, or professional standards
may result in dismissal from the program. These
standards are necessarily quite general, but they are
widely recognized and followed.

“[F]oremost among a school’s speech is its
selection and implementation of a curriculum – the
lessons students need to understand and the best way
to impart those lessons – and public schools have
broad discretion in making these choices.” Ward, 667
F.3d at 732. The decision to dismiss Keefe occurred
only after Frisch met with Keefe and determined, not
only that he had crossed the professional boundaries
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line, but that he had no understanding of what he did
or why it was wrong, and he evidenced no remorse for
his actions. The First Amendment did not bar educator
Frisch from making the determination that Keefe was
unable to meet the professional demands of being a
nurse. See Oyama, 813 F.3d at 866-68; Keeton, 664
F.3d at 875. “Considerations of profound importance
counsel restrained judicial review of the substance of
academic decisions.” Regents of Univ. of Mich. v.
Ewing, 474 U.S. 214, 225-26 (1985); see Keeton, 664
F.3d at 875-76, and cases cited. Courts should be
particularly cautious before interfering with the
“degree requirements in the health care field when the
conferral of a degree places the school’s imprimatur
upon the student as qualified to pursue his chosen
profession.” Doherty v. S. Coll. of Optometry, 862 F.2d
570, 576 (6th Cir. 1988), cert. denied, 493 U.S. 810
(1989).

For these reasons, we affirm the district court’s
grant of summary judgment to Defendants on Keefe’s
First Amendment claims.

III. Due Process Issues

A. Keefe argues that Defendants violated his
Fourteenth Amendment right to due process when
they removed him from the Associate Degree Nursing
Program. He first argues that his removal from the
Nursing Program was arbitrary and capricious. This is
a substantive due process claim seeking federal court
review of the merits of defendants’ removal decision.
The claim is without merit.
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In two decisions, the Supreme Court has
“assumed, without deciding, that federal courts can
review an academic decision of a public educational
institution under a substantive due process standard.”
Ewing, 474 U.S. at 222, citing Horowitz, 435 U.S. at
91-92. In Horowitz, the Court agreed with the district
court that “no showing of arbitrariness or
capriciousness has been made,” noting that “[c]ourts
are particularly ill-equipped to evaluate academic
performance.” 435 U.S. at 92. In Ewing, the Court was
even more deferential to educators, rejecting the
dismissed student’s substantive due process claim
because “his dismissal from the [university] program
rested on an academic judgment that is not beyond the
pale of reasoned academic decision-making.” 474 U.S.
at 227-28. Following the Supreme Court’s lead, we
have repeatedly assumed without deciding that an
academic dismissal may be challenged on substantive
due process grounds but upheld the summary rejection
of those claims, applying the Supreme Court’s
deferential standard. See Monroe v. Ark. State Univ.,
495 F.3d 591, 594-97 (8th Cir. 2007); Richmond v.
Fowlkes, 228 F.3d 854, 859 (8th Cir. 2000); Schuler v.
Univ. of Minn., 788 F.2d 510, 515-16 (8th Cir. 1986),
cert. denied, 479 U.S. 1056 (1987).

In this case, we doubt there is a cause of action
because, though Keefe was removed from the Nursing
Program, he was allowed to remain at CLC and
transfer his credits to another academic program. But
even if a substantive due process claim is cognizable in
these circumstances, there is no violation of
substantive due process unless misconduct of
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government officials that violates a fundamental right
is “so egregious, so outrageous, that it may fairly be
said to shock the contemporary conscience” of federal
judges. Cnty. of Sacremento v. Lewis, 523 U.S. 833,
847 n.8 (1998) (quotation omitted).

In our view, it is clear that defendants’ decision
to remove Keefe from the Nursing Program “rested on
an academic judgment that is not beyond the pale of
reasoned academic decision-making.” Defendants’
action in quietly removing Keefe from Central Lakes’
Nursing Program for behavior he admitted was
“unethical and unprofessional,” while allowing him to
remain in school, was far from conscience shocking. Cf.
Singleton v. Cecil, 176 F.3d 419, 426 n.8 (8th Cir.) (en
banc), cert. denied, 528 U.S. 966 (1999). “When judges
are asked to review the substance of a genuinely
academic decision . . . they should show great respect
for the faculty’s professional judgement.” Ewing, 474
U.S. at 225. We affirm the dismissal of Keefe’s
substantive due process claim.

B. Keefe further argues that Defendants
violated his right to procedural due process, a more
difficult issue. In Goss v. Lopez, 419 U.S. 565, 581
(1975), the Supreme Court held that even a short
disciplinary suspension requires that the student “be
given oral or written notice of the charges against him
and, if he denies them, an explanation of the evidence
the authorities have and an opportunity to present his
side of the story.” In Horowitz, 435 U.S. at 80-82, a
student was dismissed from medical school following
extensive review by a Council on Evaluation in
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accordance with established university procedures that
did not include a pre-dismissal hearing. The Supreme
Court granted certiorari to review our decision that the
dismissal was “effected without the hearing required
by the fourteenth amendment.” The student argued
that procedural due process also required “the
fundamental safeguards of representation by counsel,
confrontation, and cross examination of witnesses.” Id.
at 86 n.2. All Justices agreed that the university’s
elaborate procedures had complied with the procedural
requirements of Goss. The Court further noted that
“far less stringent procedural requirements” apply to
an “academic” dismissal. Id. at 86. This dicta
addressed a reality that did not affect the Court’s
procedural due process decision in Horowitz – that
academic dismissals, though accompanied by extensive
procedural safeguards, often do not include a pre-
dismissal face-to-face hearing between the student and
academic decision-makers.

In this case, Keefe argues that he was removed
from the Nursing Program for disciplinary reasons.
Defendants respond, and the district court agreed, that
the removal is properly characterized as academic, and
therefore that “less stringent procedural requirements”
apply – namely, that due process was satisfied because
CLC “fully informed [Keefe] of the faculty’s
dissatisfaction” and the ultimate academic decision
was “careful and deliberate.” Horowitz, 435 U.S. at 85;
see Monroe, 495 F.3d at 595. In our view, while the
distinction is important, as in Horowitz it has no
bearing on whether Keefe was afforded procedural due
process. He was removed from the Program for conduct
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that could have been the subject of a disciplinary
proceeding, the kind of inquiry where “requiring
effective notice and informal hearing permitting the
student to give his version of the events will provide a
meaningful hedge against erroneous action.” Goss v.
Lopez, 419 U.S. at 583; see Horowitz, 435 U.S. at 88-
89. Thus, there is merit in Keefe’s contention that
procedural due process required more than the “careful
and deliberate” decisionmaking Horowitz mandates for
a strictly academic decision. However, Defendants
afforded him a pre-removal, informal, face-to-face
hearing that included an opportunity to respond.
Whether that hearing led to an academic or a
disciplinary removal is procedurally irrelevant.

“Due process is flexible and calls for such
procedural protections as the particular situation
demands.” Mathews v. Eldridge, 424 U.S. 319, 334
(1976) (quotation omitted). When conduct that leads to
an adverse academic decision is of a disciplinary
nature, due process may require the procedural
protections of Goss v. Lopez in determining whether
the student was guilty of the misconduct in question.
Goss involved ten-day suspensions of public high
school students. The Court’s focus was necessarily on
determining what pre-suspension process was due. 419
U.S. at 581 n.10. But where a public school provides
additional, post-removal procedures, as here, the due
process requisites for the pre-removal hearing “can
vary, depending upon . . . the nature of the subsequent
proceedings.” Cleveland Bd. of Educ. v. Loudermill,
470 U.S. 532, 545 (1985) (quotation omitted). Where
post-removal proceedings are available, a timely pre-
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removal meeting that affords the student an
opportunity to be heard “serve[s] as the initial check
against mistaken decisions that Loudermill requires.”
Sutton v. Bailey, 702 F.3d 444, 448 (8th Cir. 2012). 

Viewed from this perspective, we conclude that
Keefe, like the student in Horowitz, was “awarded at
least as much due process as the Fourteenth
Amendment requires.” 435 U.S. at 85. Even if this was
a purely disciplinary decision, as Keefe contends, he
was entitled to “oral or written notice of the charges
against him, an explanation of the employer’s
evidence, and an opportunity to present his side of the
story.” Loudermill, 470 U.S. at 546. Keefe complains
that Frisch did not inform him of her concerns before
the meeting and did not let him read the posts at the
meeting. But the constitutional requirement of
procedural due process does not turn on such
formalities. See Larson v. City of Fergus Falls, 229
F.3d 692, 697 (8th Cir. 2000). Due process does not
require “a delay between the ‘notice’ and the
‘opportunity to respond.’” Sutton, 702 F.3d at 448
(quotation omitted). Here, as in Sutton, Frisch met
with Keefe, informed him that there were concerns
regarding his Facebook, read from the posts of greatest
concern, explained that his posts implicated the
professionalism and professional boundary
requirements of the Nursing Program, and gave him
an opportunity to respond.

What is important is that Keefe admitted for
summary judgment purposes that he authored the
offensive posts – meaning there were no material fact

A-27



disputes – and was given an opportunity to respond –
which provided the predicate for Frisch’s academic
decision to dismiss him from the Program. Moreover,
the notion that Keefe had inadequate notice of what
the meeting would concern does not withstand
scrutiny. After Keefe sent Frisch an email asking for
more detail about the meeting, Frisch responded that
“the topic of professional boundary is central to the
role of the nurse and I am sure that you appreciate the
delicacy of the topic.” Keefe then made known to his
clinical classmates there would be “hell to pay for
whoever complained about me.” When Frisch called
Keefe and moved the meeting up one day, so that he
would not be in his next clinical class with a student
concerned about this threat, Keefe again asked what
the meeting was about. Frisch again said she would
prefer to discuss it in person but that due process
would be followed. This was adequate informal notice.

Keefe also complains that he was not informed
of the specific academic rules or standards the CLC
administrators believed he had violated. This
contention is factually without merit. Frisch explained
at the meeting that his posts raised concerns about
professionalism and professional boundaries that were
clearly laid out in the student handbook, with cross-
references to the Nurses’ Code of Ethics – codes and
rules Keefe acknowledged receiving. Frisch knew that
Keefe was entitled to appeal her initial decision;
indeed, she advised Keefe of his appeal rights at the
meeting. Frisch could reasonably assume that an
appeal would include complete disclosure of the
Facebook posts, if that became important to a
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procedurally adequate appeal process. See Sutton, 702
F.3d at 449. In these circumstances, the meeting at
which Frisch advised Keefe there were concerns
regarding specific Facebook posts that implicated
professionalism and professional boundary
requirements of the Nursing Program, and gave him
an opportunity to respond, provided Keefe the “initial
[preremoval] check against mistaken decisions” that
due process requires. Loudermill, 470 U.S. at 545.

After the meeting, Keefe filed an appeal in
which he admitted “unethical and unprofessional
behavior” without claiming he did not know the
standards he had violated. On appeal, Keefe argues
only that the pre-removal meeting with Frisch and
Adams afforded him procedurally inadequate due
process. Therefore, he failed to preserve any separate
due process claim that his post-removal appeal to Vice
President McCalla was procedurally inadequate. See
Sutton, 702 F.3d at 449. Moreover, a claim of
insufficient appeal procedures was foreclosed when
Keefe admitted during the appeal that Frisch had
properly found him guilty of “unethical and
unprofessional behavior.” See Morrissey v. Brewer, 408
U.S. 471, 490 (1972) (“If it is determined that
petitioner admitted parole violations to the Parole
Board . . . and if those violations are found to be
reasonable grounds for revoking parole under state
standards, that would end the [procedural due process]
matter.”).

Viewing the summary judgment record as a
whole, we conclude that Keefe was provided sufficient
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notice of the faculty’s dissatisfaction, an explanation of
why his behavior fell short of the professionalism
requirements of the Program, an opportunity to
respond to the initial decision-maker, and an
opportunity to appeal her adverse decision. Nothing in
the record suggests that Keefe’s removal from the
Nursing Program was not a careful and deliberate,
genuinely academic decision. Numerous prior decisions
confirm that due process requires no more. See, e.g.,
Fenje v. Feld, 398 F.3d 620, 623 (7th Cir. 2005)
(student dismissed from anesthesiology residency
program for failing to disclose prior program dismissal
after being “given the opportunity to respond and state
his position”); Ku v. Tenn., 322 F.3d 431, 437 (6th Cir.)
(student “was given – and he took – every opportunity
to appeal the [academic] decision to the highest
authorities at the College”), cert. denied, 540 U.S. 880
(2003); Richmond, 228 F.3d at 856-57 (same); Schuler,
788 F.2d at 514 (student had “prior notice of faculty
dissatisfaction” and informal hearing before
departmental grievance committee).

Finally, we reject Keefe’s contention that “CLC’s
policies create an expectation” that he was entitled to
a formal hearing process. If true, that expectation is an
issue of state law, not of federal constitutional due
process. See Horowitz, 435 U.S. at 92 n.8; Schuler, 788
F.2d at 516. Even if CLC’s policies required a formal,
contested case hearing under state law, “All that Goss
required was an ‘informal give-and- take’ between the
student and the administrative body dismissing him
that would, at least, give the student the opportunity
to characterize his conduct and put it in what he
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deems the proper context.” Horowitz, 435 U.S. at 85-86
(quotation omitted).

The judgment of the district court is affirmed.
Because we reject Keefe’s constitutional claims on the
merits, we need not address Defendants’ alternative
claim that they are entitled to a qualified immunity
defense.

KELLY, Circuit Judge, concurring in part and
dissenting in part.

This case highlights the evolving nature of
students’ First Amendment protection for speech on
social media. While I disagree with the court’s
determination that Keefe was afforded procedural due
process, I would affirm the district court on that issue
because defendants are entitled to qualified immunity.
However, because I think there is a genuine issue of
material fact as to whether the school could
constitutionally regulate Keefe’s off-campus, non-
academic speech, I would reverse the district court’s
grant of summary judgment in favor of defendants on
Keefe’s First Amendment claim.

I. Due Process Claim

A. Academic v. Disciplinary Dismissals

The court declines to characterize Keefe’s
dismissal as either academic or disciplinary,
explaining that the distinction is procedurally
irrelevant because Keefe received due process under
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either standard. I disagree. The Supreme Court has
explained that “[t]here is a clear dichotomy between a
student’s due process rights in disciplinary dismissals
and in academic dismissals.” Bd. of Curators of Univ.
of Mo. v. Horowitz, 435 U.S. 78, 87 n.4 (1978) (quoting
Mahavongsanan v. Hall, 529 F.3d 448, 450 (5th Cir.
1976)). The Due Process Clause imposes “less stringent
procedural requirements in the case of an academic
dismissal,” id. at 86, recognizing that judges are ill-
equipped to second-guess the academic judgment of
school administrators.

But this hands-off approach is appropriate only
when the school’s decision is, in fact, academic. If, as
the administrators contend, the reason for the
dismissal was “the violation by a student of valid rules
of conduct”—here, the College’s Code of Conduct—the
Supreme Court has said the dismissal is properly
characterized as disciplinary, not academic. Id. at
86–90 (characterizing sanctions for “disruptive or
insubordinate behavior” as disciplinary); see also
Monroe v. Ark. State Univ., 495 F.3d 591, 595 (8th Cir.
2007) (recognizing that a dismissal for “alleged, but
not conceded drug use, might constitute a disciplinary
dismissal”); Pugel v. Bd. of Trs. of Univ. of Ill., 378
F.3d 659, 663–64 & n.4 (7th Cir. 2004) (collecting cases
analyzing dismissals for academic dishonesty as
disciplinary and assuming the same); Henson v. Honor
Comm. of U. Va., 719 F.2d 69, 73–74 (4th Cir. 1983)
(analyzing investigation of law student for alleged
Honor Code violations as disciplinary). Both Frisch
and the College’s Dean of Students, Beth Adams,
characterized a prior incident involving a verbal threat
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by another student against an instructor as
nonacademic. See Horowitz, 435 U.S. at 90.

The cases where we have characterized a
dismissal as academic illustrate why Keefe’s dismissal
was not. The students in those cases were dismissed
based at least in part on issues related to the school’s
curriculum, like failing to complete coursework,
Monroe, 495 F.3d at 592–93; failing exams, lack of
preparation, and absenteeism, Richmond v. Fowlkes,
228 F.3d 854, 858 (8th Cir. 2000); or cheating on an
exam and then lying about it, Corso v. Creighton
Univ., 731 F.2d 529, 532 (8th Cir. 1984). These cases
are consistent with Horowitz, which described an
academic dismissal as one based on “failure to attain
a standard of scholarship.” Horowitz, 435 U.S. at 87
n.4 (quoting Mahavongsanan, 529 F.2d at 449–50).
Keefe was dismissed as a result of a conflict with
classmates on Facebook. Case law does not support
classifying as “academic” dismissals based on off-
campus speech that merely happened to be about the
school or its students.

Furthermore, administrators treated Keefe’s
dismissal like a disciplinary one: They dismissed him
immediately after learning of his Facebook posts, with
no attempt to work with him to improve his conduct.
Academic dismissals receive less stringent procedural
protections in part because they involve an educational
process that is “not by nature adversary.” Horowitz,
435 U.S. at 90. In Horowitz, the decision to expel a
medical student “rested on the academic judgment of
school officials that she did not have the necessary
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clinical ability to perform adequately as a medical
doctor and was making insufficient progress toward
that goal,” based on the fact that faculty had for two
years expressed dissatisfaction with her clinical
performance. Id. at 89–90. In contrast, Frisch reported
that she was unaware of any prior professionalism
problems involving Keefe. There is nothing in the
record to suggest he had been told to improve his
relations with his classmates or was reprimanded for
previous behavior that his instructors thought
unbecoming of a nurse. Rather than a cooperative,
non-adversarial effort to improve Keefe’s
professionalism that proved unsuccessful over time,
the dismissal was an immediate imposition of
discipline for misbehavior.

The College’s Code of Conduct sets forth such
ostensibly academic goals as “Human Flourishing,
Nursing Judgment, Professional Identity, and Spirit of
Inquiry.” It goes on to state that the College aims to
instill in its graduates qualities like “evidence-based
practice, life-long learning, service learning/civic
engagement, caring, advocacy, excellence, and safe
quality care for diverse patients within a family and
community context.” The Code of Conduct also
requires students to uphold the American Nurses
Association Code of Ethics, which sets forth similar
requirements. These goals are admirable, and describe
commendable traits for a person entering the nursing
profession. Yet with such general requirements of
character, excellence, and virtue, it is difficult to
imagine any type of misconduct that would not, in
some way, violate one or more of these requirements.
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The court’s holding allows the school to treat any
action it deems violative of the Code of Conduct as an
academic problem rather than a disciplinary problem.
This interpretation collapses the distinction between
academic and disciplinary dismissals, and I am not
inclined to signal the end of the latter as a meaningful
category.7

No doubt Keefe’s attitudes toward his
classmates left something to be desired. And no doubt
all educational institutions, perhaps professional
degree programs in particular, want to make sure that
their future alumni treat their colleagues, clients, and
the general public with respect. But a public college
cannot transform a punishment for “disruptive or
insubordinate behavior,” Horowitz, 435 U.S. at 90, into
an academic decision simply by declaring it an
academic goal of the school to cultivate civility in its

7To be sure, I do not suggest that a dismissal must be
based on poor grades or other objective indicia of subpar
scholarship in order to qualify as “academic.” As the Supreme
Court has noted, “[p]ersonal hygiene and timeliness may be as
important . . . in a school’s determination of whether a student
will make a good medical doctor as the student’s ability to take a
case history or diagnose an illness.” Horowitz, 435 U.S. at 91 n.6.
The concept of “professionalism” as a program requirement
muddies the distinction between academic and disciplinary
decisions. See, e.g., Al-Dabagh v. Case W. Reserve Univ., 777 F.3d
355, 359–60 (6th Cir. 2015); Ku v. Tenn., 322 F.3d 431, 436 (6th
Cir. 2003); Hennessy v. City of Melrose, 194 F.3d 237, 250–51 (1st
Cir. 1999). Therefore, the basis for a school’s dismissal must have
some connection to the qualities traditionally regarded as
scholastic—not simply moral— before the laxer protections
afforded to academic dismissals will apply.
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students. I would categorize Keefe’s dismissal
disciplinary, rather than academic, and therefore turn
to the question of whether Keefe received sufficient
process throughout his disciplinary expulsion
proceedings.

B. Process Required for Disciplinary
Dismissal

In Goss v. Lopez, the Supreme Court held that
even a short disciplinary suspension requires that the
student “be given oral or written notice of the charges
against him and, if he denies them, an explanation of
the evidence the authorities have and an opportunity
to present his side of the story.” 419 U.S. 565, 581
(1975). Looking at the facts in the light most favorable
to Keefe—as we must on an appeal from a grant of
summary judgment against him—I think the notice he
received was inadequate.

Timely and clear notice is a fundamental
guarantee of the Due Process Clause, which “requires
that some kind of prior notice be given.” Navato v.
Sletten, 560 F.2d 340, 345 (8th Cir. 1977). Even in the
context of academic dismissals, which have less
stringent procedural requirements than disciplinary
dismissals, a student must have “prior notice of faculty
dissatisfaction with his or her performance and of the
possibility of dismissal.” Schuler v. Univ. of Minn., 788
F.2d 510, 514 (8th Cir. 1986). Consistent with this
principle, the College’s Code of Conduct states that
even for informal hearings, “[p]rior to th[e] meeting,
the student shall be given written notice of the specific
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complaint against him/her and the nature of the
evidence available to support the complaint and
provided with a copy of the code of conduct.” (emphasis
added.) Formal hearings carry with them even more
extensive requirements.

Keefe did not receive sufficient prior notice. He
was not told the purpose of his meeting with Frisch
prior to the time of meeting, much less the evidence
against him. The decision to dismiss him was made at
the meeting itself — if not before — without giving
him time to review the posts and formulate a
considered defense. Frisch did not allow Keefe to read
copies of the offending Facebook posts at the meeting.
And McCalla conceded that he provided Keefe with
printed copies of the Facebook posts only after Keefe
had appealed his dismissal. Since those present at the
initial disciplinary meeting disagree as to which posts
were discussed there,8 it is possible that Keefe went
through the entire disciplinary process without
knowing exactly which Facebook posts led to his
dismissal. Finally, the undisputed facts do not
establish that anyone told Keefe which specific rule or
Code provision he allegedly violated.

It is true that in Goss the Supreme Court stated
that “[t]here need be no delay between the time ‘notice’
is given and the time of the hearing.” 419 U.S. at 582.
But, it also cautioned that it was addressing itself

8Indeed, the parties dispute whether Frisch brought up
the post she later testified she was “most disturbed by” during the
meeting — the post referencing a hemopneumothorax.
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“solely to the short suspension, not exceeding 10 days”
and that “the timing and content of the notice and the
nature of the hearing will depend on appropriate
accommodation of the competing interests involved.”
Id. at 579, 584. It went on to elaborate that “[l]onger
suspensions or expulsions for the remainder of the
school term, or permanently, may require more formal
procedures.” Id. at 584. Here, Keefe faced expulsion
from the nursing program, and he was entitled to
adequate notice before the hearing9 unless the school
can provide good reasons why that would have been

9The court cites Cleveland Board of Education v.
Loudermill, 470 U.S. 532, 545 (1985), and Sutton v. Bailey, 702
F.3d 444, 448 (8th Cir. 2012), for the proposition that Goss’s
procedural protections may be required in the event of “an
academic decision of a disciplinary nature,” but that the extent of
the pre-dismissal procedure required depends on whether
additional, post-dismissal procedure is provided. However,
Loudermill and Sutton do not address due process in the context
of school disciplinary action, and do not abrogate the “clear
dichotomy between a student’s due process rights in disciplinary
dismissals and in academic dismissals,” Horowitz, 435 U.S. at 87
n.4 (quoting Mahavongsanan, 529 F.2d at 450)—a distinction that
made a significant difference in the process available to Keefe.
Specifically, Keefe was not afforded a formal appeal hearing
precisely because the school deemed his dismissal “academic”
rather than “disciplinary.” Loudermill and Sutton do not affect the
“rudimentary procedures” mandated by Goss. Goss, 419 U.S. at
584. Defendants were obligated to provide Keefe with pre-removal
notice and opportunity to be heard. Here, in a case involving a
punishment more severe than the suspensions in Goss, they failed
to provide that notice.
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inadvisable.10 See Mathews v. Eldridge, 424 U.S. 319,
335 (1976) (holding that “the fiscal and administrative
burdens that the additional or substitute procedural
requirement would entail” must be considered in
determining what due process requires).

These flaws in the disciplinary process were not
rendered harmless by Keefe’s admission on appeal that
he wrote at least some of the Facebook posts in
question and concession that they were unprofessional.
Keefe asserts he only knew about the administration’s
concerns with two of his posts at the time he appealed;
he may well have declined to make similar concessions
with respect to any other posts on which Frisch based
her decision. Also, the fact that Keefe admitted
wrongdoing on appeal does not necessarily mean he
would have done the same at the initial meeting, had
he been given adequate notice and time to deliberate.
With sufficient opportunity to prepare, he might have
presented evidence in support of another defense: for
example, that it was clear from the context that his
Facebook posts were meant to be humorous, that other
students had made similar posts without being
disciplined, or that the printouts used by Frisch and

10The only reasons Frisch gave for not telling Keefe the
purpose of the meeting beforehand were that she had never done
so with other students — which, of course, simply raises the
question of why not — and that she was concerned that Keefe
would change his Facebook page before the meeting. Yet Frisch
had already received printed copies of the posts from Scott (who
got them from one of the students who complained about Keefe)
and accessed the Facebook page to verify that the posts did in fact
exist.
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McCalla did not accurately reflect what he had
written. But more fundamentally, the idea that the
problems with the constitutionally inadequate process
Keefe received are excusable simply because it
happened to arrive at the correct result mistakes the
right that the Due Process Clause protects. “[T]he
right to procedural due process is ‘absolute’ in the
sense that it does not depend upon the merits of a
claimant’s substantive assertions . . . .” Carey v.
Piphus, 435 U.S. 247, 266 (1978). It is the fairness of
the process that was deficient here, even if the
substantive outcome of the process was correct.

C. Qualified Immunity

Nevertheless, I would hold that the
administrators are entitled to qualified immunity on
Keefe’s due process claim, and are thus shielded from
Keefe’s claim to money damages, though not his
request for an injunction. See Burnham v. Ianni, 119
F.3d 668, 673 n.7 (8th Cir. 1997) (en banc). A
government official “is entitled to qualified immunity
unless (1) the evidence, viewed in the light most
favorable to the nonmoving party, establishes a
violation of a federal constitutional or statutory right,
and (2) the right was clearly established at the time of
the violation.” Robinson v. Payton, 791 F.3d 824, 828
(8th Cir. 2015). In order to be “clearly established,” a
right’s contours must have been “sufficiently definite
that any reasonable official in the defendant’s shoes
would have understood that he was violating it.”
Plumhoff v. Rickard, 134 S. Ct. 2012, 2023 (2014).
While there need not be a prior case finding a
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constitutional or statutory violation on identical facts
in order for the right to be clearly established,
Williams v. Jackson, 600 F.3d 1007, 1013 (8th Cir.
2010), the Supreme Court has enjoined us not to
“define clearly established law at a high level of
generality,” but rather to ask whether “existing
precedent . . . placed the statutory or constitutional
question beyond debate,” Ashcroft v. al-Kidd, 563 U.S.
731, 741–42 (2011).

What precludes a finding that the
administrators violated clearly established due process
rights is the dearth of prior decisions classifying
expulsions of professional students as academic or
disciplinary, and the lack of uniformity in the decisions
that do exist. As the preceding discussion and the
cases cited therein suggest, student dismissals are not
self-categorizing, and there was no controlling
authority in this jurisdiction or a “consensus of cases
of persuasive authority” in others on which the
administrators could have relied to determine whether
they should be held to the standards of disciplinary, as
opposed to academic, dismissals. Wilson v. Layne, 526
U.S. 603, 617 (1999). “Officials are not liable for bad
guesses in gray areas; they are liable for transgressing
bright lines.” Scott v. Baldwin, 720 F.3d 1034, 1036
(8th Cir. 2013) (quoting Davis v. Hall, 375 F.3d 703,
712 (8th Cir. 2004)).

Accordingly, I would hold that the
administrators are not entitled to summary judgment
on the merits of Keefe’s due process claim, but that
they are entitled to summary judgment on their

A-41



qualified immunity defense.

II. First Amendment Claim

Colleges and universities are free to encourage
professionalism by adopting codes of conduct that
impose restrictions on student speech, provided those
restrictions do not run afoul of the First Amendment.
“[T]he precedents of [the Supreme] Court leave no
room for the view that, because of the acknowledged
need for order, First Amendment protections should
apply with less force on college campuses than in the
community at large.” Healy v. James, 408 U.S. 169,
180 (1972); see also Rosenberger v. Rector & Visitors
of Univ. of Va., 515 U.S. 819, 828–30 (1995); Widmar
v. Vincent, 454 U.S. 263, 269–70 (1981); Papish v. Bd.
of Curators of Univ. of Mo., 410 U.S. 667, 669–70
(1973) (per curiam).

Restrictions on student speech do not violate the
First Amendment when educators exercise “editorial
control over the style and content of student speech”
that is “school-sponsored,” provided “their actions are
reasonably related to legitimate pedagogical concerns.”
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273
(1988). Here, Keefe’s speech was off-campus, was not
school-sponsored, and cannot be reasonably attributed
to the school.11 Hazelwood’s “reasonably related to

11The fact that Keefe was a college student also cautions
against too lenient an interpretation of his First Amendment
protections. Restrictions permissible in secondary schools may be
impermissible at post-secondary institutions because “[f]ew college
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legitimate pedagogical concerns” test is therefore
inapplicable in this case. See Morse v. Frederick, 551
U.S. 393, 405 (2007) (holding that Hazelwood “does not
control this case because no one would reasonably
believe that [a student’s] banner bore the school’s
imprimatur”); Keeton v. Anderson-Wiley, 664 F.3d
865, 882 (11th Cir. 2011) (Pryor, J., concurring)
(“Hazelwood does not allow retaliation against
disfavored speech that occurs outside the classroom.”);
Morgan v. Swanson, 659 F.3d 359, 408–09 (5th Cir.
2011) (en banc) (“Like all exceptions to the First
Amendment’s protections, the Hazelwood exception
should be construed narrowly.”); Saxe v. State Coll.
Area Sch. Dist., 240 F.3d 200, 213–14 (3d Cir. 2001)
(Alito, J.) (“Hazelwood’s permissive ‘legitimate
pedagogical concern’ test governs only when a
student’s school-sponsored speech could reasonably be
viewed as speech of the school itself[.]”).

However, even when speech is not school-
sponsored or reasonably attributable to the school,
institutions may regulate some student speech that
occurs in class or on campus without violating the

students are minors, and colleges are traditionally places of
virtually unlimited free expression.” Bystrom ex rel. Bystrom v.
Fridley High Sch., 822 F.2d 747, 750 (8th Cir. 1987); see also
Hazelwood, 484 U.S. at 273 n.7 (reserving question of whether
greater deference is appropriate at the college and university
level); Oyama v. Univ. of Haw., 813 F.3d 850, 871–72 (9th Cir.
2015); McCauley v. Univ. of the V.I., 618 F.3d 232, 242, 242–47
(3d Cir. 2010); Kincaid v. Gibson, 236 F.3d 342, 346 n.5, 352 (6th
Cir. 2001) (en banc); Student Gov’t Ass’n v. Bd. of Trs. of Univ. of
Mass., 868 F.2d 473, 480 n.6 (1st Cir. 1989).
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First Amendment. See Morse, 551 U.S. at 405
(distinguishing Bethel Sch. Dist. No. 403 v. Fraser,
478 U.S. 675 (1986)) (“Had Fraser delivered the same
[offensively lewd and indecent] speech in a public
forum outside the school context, he would have been
protected.”); Oyama, 813 F.3d at 872 (permitting
denial of student’s application “based . . . only upon
statements [the student] made in the context of the
certification program—in the classroom, in written
assignments, and directly to the instructors
responsible for evaluating his suitability for
teaching”).12

The court relies heavily on the school’s ability to
impose a code of ethics as an “academic” requirement,
and explains that, “because compliance with the
Nurses Association Code of Ethics is a legitimate part
of the Associate Nursing Program’s curriculum, speech
reflecting non-compliance with that Code that is
related to academic activities ‘materially disrupts’ the
Program’s ‘legitimate pedagogical concerns.’” Supra at
12 (citing Keeton, 664 F.3d at 876, for reliance on
Hazelwood’s framework).13 However, we are not faced

12The Ninth Circuit’s opinion in Oyama was issued after
this appeal was taken.

13While I agree Keefe could have been disciplined for
speech that qualified as a “true threat” or a “substantial
disruption,” the district court made no findings with respect to
whether Keefe’s Facebook posts qualified for these categorical
exceptions to the First Amendment. See, e.g., Watts v. United
States, 394 U.S. 705, 708 (1969) (per curiam) (true threat); Tinker
v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 504, 514 (1969)
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with a situation where the school is punishing a
student’s failure to abide by rules of conduct akin to a
professor’s marking down a student for what he says
as part of an academic assignment. Cf. Healy, 408 U.S.
at 191–94 (permitting college to withhold recognition
from groups unwilling “to be bound by reasonable
school rules governing conduct”); C.H. ex rel. Z.H. v.
Oliva, 226 F.3d 198, 211 (3d Cir. 2000) (Alito, J.,
dissenting) (explaining that because a classroom can
be thought of as a government-owned forum, “if a
student is asked to solve a problem in mathematics or
to write an essay on a great American poet, the
student clearly does not have a right to speak or write
about the Bible instead”). Keefe’s Facebook posts were
not made as part of fulfilling a program requirement
and did not express an intention to break specific
curricular rules. See Keeton, 664 F.3d at 868–71,
873–75 (permitting university to require student to
complete remediation plan before participating in
clinical practicum because she told classmates and
professors she planned to violate practicum rules);
Axson-Flynn v. Johnson, 356 F.3d 1277, 1289 (10th
Cir. 2004) (finding Hazelwood’s framework “applicable
in a university setting for speech that occurs in a
classroom as part of a class curriculum.” (emphasis
added)); Brown v. Li, 308 F.3d 939, 947–52 (9th Cir.
2002) (opinion of Graber, J.) (concluding in an opinion
not joined by other panel members that Hazelwood
permits an educator to “require that a student comply
with the terms of an academic assignment” while

(substantial disruption of school activities or invasion of the rights
of others).
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acknowledging that courts “have held that Hazelwood
deference does not apply” to extracurricular activities).
Furthermore, Oyama affirmatively rejects the notion
that students can be disciplined based on speech
unrelated to the fulfillment of a curricular
requirement. See Oyama, 813 F.3d at 872
(emphasizing the fact that “[t]here [was] no evidence
that the University relied upon any statements Oyama
may have made outside [the context of his certification
program] or communicated to a broader audience” in
denying his student teaching application).

The Supreme Court’s decisions in Morse and
Fraser foreclose the court’s contention that Keefe’s
posts are equivalent to curricular speech simply
because they were directed at classmates and involved
their conduct in the Nursing Program. Fraser involved
a speech by a high school student nominating a fellow
student for student elective office, during which he
“referred to his candidate in terms of an elaborate,
graphic, and explicit sexual metaphor.” Fraser, 478
U.S. at 677–78. Although this speech was clearly
directed at classmates and school-related, the Supreme
Court went out of its way in Morse to underscore that
Fraser’s speech would have been protected if it had
been delivered outside of school. Morse, 551 U.S. at
405; see also J.S. ex rel. Snyder v. Blue Mountain Sch.
Dist., 650 F.3d 915, 925–33 (3d Cir. 2011) (en banc)
(holding that First Amendment barred school from
punishing student for vulgar MySpace post concerning
principal because it was off-campus speech); Layshock
ex rel. Layshock v. Hermitage Sch. Dist., 650 F.3d 205,
211–19 (3d Cir. 2011) (en banc) (same). Similarly,
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Keefe’s mere use of a word we associate with medical
training does not make his post equivalent to
curricular speech — such a finding would sweep far too
broadly.

The College and the district court felt that
Keefe’s Facebook posts constituted “behavior
unbecoming of the profession and transgression of
professional boundaries,” in violation of the Code of
Conduct. Keefe’s statements may indeed violate the
administrators’ interpretation of certain provisions of
the College’s professionalism Code, but that does not
answer the question of whether that interpretation is
consistent with the First Amendment. See United
States v. Alvarez, 132 S. Ct. 2537, 2544 (2012)
(plurality opinion) (quoting United States v. Stevens,
559 U.S. 460, 470 (2010)) (The Supreme Court “has
rejected as ‘startling and dangerous’ a ‘free-floating
test for First Amendment coverage . . . [based on] an
ad hoc balancing of relative social costs and benefits.’”)
(alteration in original). Quite simply, Code
requirements that nurses treat others with “respect
and compassion” and avoid “any and all forms of
prejudicial actions” or “disregard for the effect of one’s
actions on others” could easily be used to restrict
protected speech. See, e.g., McCauley, 618 F.3d at
247–52 (concluding that provisions of university’s Code
of Conduct that prohibited “conduct which causes
emotional distress” and “offensive signs” were
unconstitutionally overbroad); DeJohn v. Temple
Univ., 537 F.3d 301, 317–20 (3d Cir. 2008) (public
university’s policy that sought to forbid “gender-
motivated” conduct that had the purpose of “creating
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an intimidating, hostile, or offensive environment”
held unconstitutional); Papish, 410 U.S. at 667–70 &
n.2 (holding that university violated First Amendment
by expelling student for printing indecent newspaper
despite student code prohibiting “indecent conduct or
speech”). In addition, when a college applies a
generalized Code of Conduct to speech after the fact, I
question whether students like Keefe are provided
sufficient notice of what the Code prohibited and what
it allowed. Cf. Lacks v. Ferguson Reorganized Sch.
Dist. R-2, 147 F.3d 718, 723–24 (8th Cir. 1998).

A number of long-standing First Amendment
doctrines leave public schools and universities ample
room to discipline students based on what they say on
campus or in academic assignments. See Morse, 551
U.S. at 422–23 (Alito, J., concurring) (listing these
doctrines).14 The majority of the cases relied on by the
court involve discipline of this sort. See Oyama, 813
F.3d at 872; Ward v. Polite, 667 F.3d 727, 733 (6th Cir.
2012); Keeton, 664 F.3d at 876. But see Tatro v. Univ.

14The votes of Justices Alito and Kennedy were necessary
to the majority opinion and expressly conditioned on the
understanding of the majority opinion laid out in Justice Alito’s
concurrence, so the concurrence is controlling. See Marks v.
United States, 430 U.S. 188, 193 (1977) (explaining that when “no
single rationale explaining the result [of a case] enjoys the assent
of five Justices, ‘the holding of the Court may be viewed as that
position taken by those Members who concurred in the judgments
on the narrowest grounds’”) (quoting Gregg v. Georgia, 428 U.S.
153, 169 n.15 (1976) (opinion of Stewart, Powell, and Stevens,
JJ.)).
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of Minn., 816 N.W.2d 509, 521 (Minn. 2012).15 But
these traditional exceptions do not apply to off-campus
speech unrelated to academic assignments, like Keefe’s
Facebook posts. See Bystrom, 822 F.2d at 750
(explaining that in comparison with regulating speech
on school grounds, the burden to justify restrictions on
off-campus speech “would be much greater, perhaps
even insurmountable”).

Based on the record before us, I think that
summary judgment was improperly granted to the
administrators on Keefe’s First Amendment claim.
Genuine issues of material fact remain concerning
whether the administrators could permissibly restrict
the speech at issue in this case in the manner that
they did.

15While Tatro is factually similar to this case in some
ways, I question whether it is consistent with binding Supreme
Court precedent. See Williams-Yulee v. Florida Bar, 135 S. Ct.
1656, 1666–67 (2015) (“[A] history and tradition of regulation are
important factors in determining whether to recognize ‘new
categories of unprotected speech.’”) (quoting Brown v. Entm’t
Merchs. Assn., 564 U.S. 786, 791 (2011)); Reed v. Town of Gilbert,
135 S. Ct. 2218, 2229 (2015) (rejecting notion that more
permissive First Amendment standard was justified by state’s
interest in the “regulation of professional conduct”) (quoting
NAACP v. Button, 371 U.S. 415, 438 (1963)).
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APPENDIX C

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Craig Keefe,
Plaintiff,

v. Civil No. 13-326 (JNE/LIB)

Beth Adams, Connie Frisch, Kelly McCalla, Larry
Lundblad, and Steven Rosenstone,

Defendants.

Jordan S. Kushner, Law Office of Jordan S. Kushner,
appeared for Craig Keefe.

Kathryn M. Woodruff and Tamar Gronvall, Office of
the Minnesota Attorney General, appeared for Beth
Adams, Connie Frisch, and Kelly McCalla.

ORDER

After his removal from Central Lakes College’s
associate degree nursing program, Craig Keefe
brought this action against several individuals
associated with the college or Minnesota State
Colleges and Universities. He asserted claims under
42 U.S.C. § 1983 (2012), alleging that the defendants
denied him due process, violated his right to free
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speech, violated his right to be free from unreasonable
searches and seizures, violated his right to privacy,
and conspired to violate his constitutional rights. By
stipulation, Keefe’s claims against Larry Lundblad,
the president of Central Lakes College, and Steven
Rosenstone, the chancellor and chief executive officer
of Minnesota State Colleges and Universities, as well
as his claims of a conspiracy and of violations of his
right to be free from unreasonable searches and
seizures and his right to privacy, were dismissed. The
remaining defendants—Beth Adams, Connie Frisch,
and Kelly McCalla (collectively, Defendants)—moved
for summary judgment on the remaining claims.1

Keefe moved to supplement the record after
Defendants had submitted their reply. For the reasons
set forth below, the Court grants Defendants’ motion
for summary judgment. The Court grants in part and
denies in part Keefe’s motion to supplement.

I. BACKGROUND

Keefe completed the practical nursing program
at Central Lakes College in June 2011. Later that
month, he became a licensed practical nurse. In fall
2011, Keefe enrolled in the college’s associate degree
nursing program, which prepares licensed practical
nurses to become registered nurses. The associate
degree nursing program requires students to attain at
least 80% grade level in all nursing courses. At the end
of the fall 2011 semester, Central Lakes College

1Keefe sued Adams, Frisch, and McCalla in their
individual and official capacities.
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dismissed him from the associate degree nursing
program because he had failed to attain at least 80%
grade level in all nursing courses. After his dismissal,
Keefe applied again for admission to the associate
degree nursing program, the college admitted him, and
he enrolled in fall 2012. In October 2012, Keefe was
placed on a student success plan, which acknowledged
his potential failure of at least one course. Toward the
end of the fall 2012 semester, Central Lakes College
dismissed him from the associate degree nursing
program. His second dismissal from the program gave
rise to this action.

As part of his enrollment in the fall 2012
semester, Keefe acknowledged receipt, review, and
understanding of the associate degree nursing
program student handbook. The handbook states that
“[a]ll current and future students are expected to
adhere to the policies and procedures of this student
handbook as well as all policies of clinical agencies in
which the student is placed.” It asserts that student
learning outcomes “reflect the 4 program outcomes of
the [National League for Nursing] Education
Competencies Model and include outcomes related to
Human Flourishing, Nursing Judgment, Professional
Identity, and Spirit of Inquiry.” With respect to
professional identity, a graduate of the program is able
to:

demonstrate  deve lopment  o f
personal/professional behaviors by
implementing one’s role as a nurse in
ways that reflect integrity, responsibility,
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ethical practices, and an evolving
professional identity as a nurse
committed to evidence-based practice,
life-long learning, service learning/civic
engagement, caring, advocacy, excellence,
and safe quality care for diverse patients
within a family and community context.

Under “Student Removal from Nursing Program,” the
handbook states that students who fail to meet
professional standards are not eligible to progress in
the program:

Integral to the profession of
nursing is a concern for the welfare of the
sick, injured, and vulnerable and for
social justice; therefore students enrolled
in the Associate Degree (AD) Nursing
Program at Central Lakes College (CLC)
accept the moral and ethical
responsibilities that have been credited
to the profession of nursing and are
obligated to uphold and adhere to the
professional Code of Ethics. The
American Nurses Association (2001)
Code for Nurses with Interpretive
Statements outlines the goals, values,
and ethical principles that direct the
profession of nursing and is the standard
by which ethical conduct is guided and
evaluated by the profession. The AD
Nursing Program at Central Lakes
College has an obligation to graduate
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students who will provide safe,
competent nursing care and uphold the
moral and ethical principles of the
profession of nursing. Therefore, students
who fail to meet the moral, ethical, or
professional behavioral standards of the
nursing program are not eligible to
progress in the nursing program.
Students who do not meet academic or
clinical standards and/or who violate the
student Code of Conduct as described in
the Central Lakes College catalog and
the AD Nursing Student Handbook are
also ineligible to progress in the AD
Nursing Program.

Behaviors that violate academic, moral,
and ethical standards include, but are
not limited to, behaviors described in the
College Catalog Student Code of Conduct
as well as:

! unsafe behavior in a clinical setting;

! academic dishonesty (see examples
outlined in college catalog);

! behaviors that violate the Student
Code of Conduct (see examples outlined
in college catalog);

! transgression of professional
boundaries;
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! breaching of confidentiality/HIPAA
(including any type of social media
breach);

! behavior unbecoming of the Nursing
Profession.

Students who fail to adhere to the CLC
Student Code of Conduct and the moral
and ethical standards outlined in the
handbook are ineligible to progress in the
Nursing Program. See CLC student
catalog for procedures related to Grade
Appeals and Student Grievance policies
and procedures.

Reports about statements Keefe had made on
his Facebook page started the process that culminated
in Keefe’s second dismissal from the associate degree
nursing program. In November 2012, a student, who
was enrolled in a lecture course with Keefe, expressed
concerns to the instructor, Kim Scott, about
statements Keefe had made online. The student
regarded the statements as threatening and related to
the classroom. Scott responded that she could not
assess the statements without knowing exactly what
Keefe had said. The next day, the student returned
with a few pages that contained Keefe’s statements.
After reviewing them, Scott, who has almost 30 years’
experience in the nursing field as a nurse, an
instructor, and an administrator, concluded that they
should be brought to the attention of Connie Frisch,
the college’s dean of nursing since July 2012 and its
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director of nursing since 2009.2

Within a few days, a different student, who was
enrolled in a clinical course with Keefe, approached
Scott at the start of a clinical shift and asked to speak
to her in private. Scott and the student stepped
outside, and the student stated Keefe had made
statements online that made the student upset,
nervous, and uncomfortable. The student did not think
she could function in the same space as Keefe. Scott
separated the student from Keefe during the clinical
shift. Later, the student sent to Scott an e-mail that
contained Keefe’s statements. Scott regarded the
statements as very derogatory, inappropriate, and
unprofessional. She forwarded the statements, as well
as those that the first student had given to her, to
Frisch.

The following statements were among those
forwarded to Frisch:

! Can someone, anyone tell me wtf I
need to continue to do a compentency and
be evaluated on it. If I do a compentency
such as write a care plan and get signed
off on it that it is thorough and I have a
great understanding about them than
why must I continue or better yet what is

2Frisch has worked for the college for several years. Before
she became the dean of nursing, she was a practical nursing
faculty member for 17 years and an associate degree nursing
faculty member for a few years.
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the incentive to get it signed off.
Controlling freaks. I cant wait for this
shit to be done.

! Glad group projects are group projects.
I give her a big fat F for changing the
group power point at eleven lastnight
and resubmitting. Not enough whiskey to
control that anger.

! Very interesting. Apparently even if a
male student has his Dr. Send letters to
the instructors and director of the
nursing program for test taking
considerations they don't get them. But if
you're a female you can go talk to the
instructors and get a special table in the
very back of the class with your back
facing everyone and get to wear ear
plugs. And behind me at bat. And you
really shouldnt go around telling
everyone that you beat the system and
didnt need to follow the school policy and
get a medical diagnosis to get special
considerations. I think its just one more
confirmafion of the prejudice in the
program. Im taking notes thou….

! Doesnt anyone know or have heard of
mechanical pencils. Im going to take this
electric pencil sharpener in this class and
give someone a hemopneumothorax with
it before to long. I might need some anger
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management.

! LMAO, you keep reporting my post and
get me banded. I don’t really care. If
thats the smartest thing you can come up
with than I completely understand why
your going to fail out of the RN program
you stupid bitch…. And quite creeping on
my page. Your not a friend of mine for a
reason. If you don’t like what I have to
say than don't come and ask me, thats
basically what creeping is isn’t it. Stay off
my page….

! So . . . are you saying that you have
never said Laura likes me I will make it,
or She will let me do it for the test. Just
wondering why and for what reason you
were creeping on my page. Its really not
your fault that the whole sexism thing
happens in the nursing program. But its
really bull shit that you say the door
distracts you on your test and there was
four other seats in the classroom that
was in normal position not to mention
that you choose to sit where you sit. I
moved, but not that I still sit like the rest
of the class, and I followed the guidelines
of the college and still wasn’t able to do
what you did. Which is fine. I am way
better than that. I don’t need to grasp for
straws. Without your faithful sidekick
you aint shit. You tried coming up to me
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when your sidekick wasnt there on your
clinical and asking me how to give your
solu-medrol WTF read your MAR. How
can you give it is the first thing I would
have asked myself, but of course you
didnt even know the drug existed. It's a
very common drug. Im going to tell you
one more time. Don't come on my page
and try to justify your shit. I was kind
enough to not put names in and ID
individuals, but you ID yourself. You
creeped my page. Spend your spare time
studying, you could use it. Don’t make
me go where I don’t need to or want to
cuz I will. Leave it alone.

After reviewing the statements and confirming
that Keefe had made them on his Facebook page,
which was not restricted,3 Frisch contacted Kelly
McCalla, the college’s vice president for academic
affairs. McCalla stated that Frisch should meet with
Keefe. In early December 2012, Frisch set up a

3Frisch explained how she confirmed Keefe made the
statements:

I have a Facebook account, but I am not “friends”
with Plaintiff on Facebook, so with respect to his
page I am like a member of the public. By
performing a simple search of Plaintiff’s name on
the Facebook web page, I was able to see
Plaintiff’s Facebook page, fully visible to the
public, including the posts that the students had
brought to Instructor Scott’s attention.
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meeting with Keefe and McCalla. It was scheduled to
take place on December 6. Frisch did not tell Keefe
that students had reported his statements on Facebook
to Scott.

Late on December 3, Keefe asked Frisch via e-
mail about the meeting:

Im just dropping you an email in
regards to our meeting. Im not sure what
situation or what exactly we are referring
to. I as anyone, am sitting here thinking
and thinking of what and when I would
have stepped out of my professional
boundary as I continuously strive to meet
my professional guidelines. Just am
wondering if you can give me some sort of
idea what situation we are referring to so
I can give my mind a break.

The next morning, Frisch responded to Keefe:

I am sorry that you are distressed or
worried about our meeting. Thank you
for quick response yesterday in returning
my call and scheduling a meeting time
for this Thursday . . . with VP Kelly
McCalla. I am cc’ing Mr. McCalla on my
response here to keep him in the loop as
well.

As I said on the phone, I prefer to review
the topic with you in person at that time
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rather that via phone or email.

Please be assured that you do not need to
prepare in anyway for our meeting, and
though I appreciate that this is
somewhat worrisome for you, we will
discuss this on Thursday. The topic of
professional boundary is central to the
role of the nurse and I am sure you
appreciate the delicacy of the topic.

Later on December 4, Frisch rescheduled the
meeting to take place on December 5 in response to a
report from Scott that a student had expressed concern
about potential retaliation by Keefe. At his deposition,
Keefe acknowledged that he “would have” said there
would be “hell to pay for whoever complained about”
him. During his conversation with Frisch, Keefe asked
again about the purpose of the meeting. According to
Keefe’s deposition testimony, Frisch reiterated that
she would not explain it over the phone or via e-mail,
but she did say that the meeting related to the college
handbook’s policy about due process. After
rescheduling the meeting, Frisch forwarded an e-mail,
sent by Scott, to McCalla and another vice president.
Scott’s e-mail reported a student’s concern about the
potential for retaliation by Keefe. Frisch also described
her conversation with Keefe:

I did talk with the student and he
will meet with us tomorrow at 10:00 at
your office Kelly. He sounded upset, and
victimized saying he is being accused of
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things he did not do. This was in
response to my asking him to move the
meeting up a day, I have not mentioned
any content or even used the word
accusation. I did reassure him that we
would be following due process and that
his rights would be protected and that he
would get the chance to speak and we
would listen. I am not sure if security
should be around?

The meeting took place on December 5. Keefe,
Frisch, and Beth Adams, the college’s dean of students,
attended. McCalla did not. Before the meeting, Adams
advised McCalla that he should not attend the meeting
because he would hear any appeal by Keefe.

At her deposition, Frisch testified that she
opened the meeting by reading a disciplinary policy
from a student handbook. Next, she articulated how
the meeting would progress: (1) notification of the
charge; (2) presentation of evidence supporting the
charge; (3) opportunity to respond; (4) notification of
the consequences; and (5) information about the appeal
process. Frisch explained the charge in terms of
boundary issues and professionalism. She told Keefe
the charge related to statements on his Facebook page.
Frisch reviewed the significant parts of a few pieces of
paper that contained his statements on Facebook. She
did not hand the pieces of paper to him, and she did
not review each statement with him. To Frisch, Keefe’s
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statement about a hemopneumothorax4 was the most
disturbing. His “not enough whiskey to control that
anger” statement did not bother her as much, but she
did find it unprofessional. Some of his other
statements contributed to her concerns about him.
Frisch afforded Keefe an opportunity to respond.
According to Frisch, Keefe was surprised that his
statements were publicly available; he characterized at
least some of the statements as a joke; and he was not
receptive to the message, conveyed by both Frisch and
Adams, that his statements were unprofessional.
Based on Keefe’s lack of remorse, lack of concern, and
lack of recognition, Frisch decided to remove him from
the associate degree nursing program. Because the
semester was almost over, Frisch stated that Keefe
could take his final examinations, that he was excused
from any remaining clinical shifts, and that he would
not be allowed to continue in the associate degree
nursing program. After informing him of her decision,
Frisch told Keefe about the appeals process.

At her deposition, Adams testified that she met
with Frisch for approximately 30 minutes before their
meeting with Keefe. Frisch told Adams about Keefe’s
statements on Facebook, Adams reviewed them, and
Adams validated Frisch’s concern about them. Frisch
was considering Keefe’s removal from the associate
nursing degree program, but she wanted to hear from

4According to Keefe’s deposition testimony, a
hemopneumothorax “is a punctured lung with air being allowed
into the lung pleural cavity along with blood.” It is not a medical
procedure.
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him before making a decision. After Keefe arrived,
Frisch reviewed the allegation against him, showed
copies of his statements on Facebook to him, and
allowed him an opportunity to respond. Adams
recalled that Frisch had expressed concerns about his
statements as they relate to standards for nursing
students in the nursing profession and that his
statement about whiskey and anger stood out because
he became argumentative during the discussion about
it.

At his deposition, Keefe gave the following
description of his meeting with Frisch and Adams.
Frisch notified Keefe that the meeting related to
transgression of professional boundaries and conduct
unbecoming of the profession. She read from a student
handbook the potential disciplinary action that could
be taken. The actions included probation, suspension,
removal from the program, and removal from the
campus. Frisch stated that there were inappropriate
comments on Keefe’s Facebook page. Keefe asked her
to identify the statements of concern, and she
mentioned only the “stupid bitch” statement and the
“not enough whiskey to control that anger” statement.
Keefe explained that his Facebook page had been
“hacked” a couple of weeks before the meeting,5 that he
did not intend to offend anybody, that his page
included a lot of jokes, and that he called his fellow
student a “stupid bitch” only after the student had

5Keefe acknowledged that he had made the statements of
concern. He knew of no changes to his page except to his list of
contacts.
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attacked him on his Facebook page. Keefe testified
that he was neither given nor shown any of the
statements of concern, that Frisch had a stack of
paper, that he saw only the top page of that stack, and
that the top page contained the “stupid bitch”
statement and the “not enough whiskey to control that
anger” statement. Frisch informed Keefe of her
decision to remove him from the associate degree
nursing program and to allow him to complete the
semester’s courses. Frisch also told him that he could
appeal the decision. After informing Keefe of his
removal from the program, Frisch held up a stack of
papers, stated she had reviewed his Facebook page
that morning, indicated she found the page disturbing,
and said he had anger issues. Keefe stated his page is
private and mentioned the First Amendment. Frisch
cut him off, acknowledged his right to free speech
under the First Amendment, and stated the issue goes
beyond it. Adams commented that she was disturbed
by the “not enough whiskey to control that anger”
statement. Keefe replied that it was a quote from a
television show. Later that day, Keefe informed Frisch
that he had decided to complete his courses.

After the meeting, Frisch sent a letter to Keefe.
Adams had reviewed it and suggested revisions. In the
letter, which is dated December 5, 2012, Frisch stated
that Keefe had been removed from the associate
degree nursing program “as a consequence of behavior
unbecoming of the profession and transgression of
professional boundaries” and that the charges were
based on the content of his Facebook page. She
continued by quoting the section entitled “Student
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Removal from Nursing Program” in the associate
degree nursing program’s student handbook. Frisch
noted that Keefe had the right to appeal the decision,
that he could complete his current courses, and that he
would be officially removed from the program upon the
completion of the semester. Frisch admonished Keefe
not to retaliate against any students. She closed by
stating that he was ineligible for admission to the
program in the future and that his ineligibility
extended only to the associate degree nursing program.

Keefe decided to appeal the decision to remove
him from the associate degree nursing program. Before
filing his appeal, he met with McCalla for a few
minutes. Keefe asked for copies of his statements on
Facebook that led to the decision to remove him from
the program. According to his deposition testimony,
McCalla “shared the essence” of the statements with
Keefe, but McCalla declined “to share the document
with” Keefe. Keefe reviewed his Facebook page, did not
see any statements on it that he found “that extreme,”
and knew that the “stupid bitch” and “not enough
whiskey to control that anger” statements were at
issue.

On December 11, 2012, Keefe submitted his
appeal to McCalla. In it, he asserted that his removal
from the associate degree nursing program was too
harsh, that he was not aware of some comments on his
Facebook page, that he nevertheless took
responsibility for them, that he had removed “these
offensive comments that offended individuals viewing
[his] page as well as not displaying my professional
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image as a nursing student as well as CLC’s nursing
program,” and that he had not previously been subject
to any discipline at the college. He described how he
would conduct himself if allowed to continue in the
program. He closed his appeal by apologizing for his
“unethical and unprofessional behavior.” McCalla
reviewed the “academic disciplinary policy,”
information received from Frisch, and Keefe’s appeal.
McCalla testified that he was “reasonably sure” that
he had also reviewed a nursing association’s
professional standards. At his deposition, he was
unable to “recall the specific standards on the website
if [he] did in fact go look at them.” McCalla testified
that he “saw nothing in Mr. Keefe’s appeal that led
[McCalla] to believe that [Keefe] had not violated that
professionalism standard.” On January 2, 2013,
McCalla called Keefe and left a message that informed
Keefe of the denial of the appeal. Approximately one
month later, Keefe brought this action.

II. DISCUSSION

Summary judgment is proper “if the movant
shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). To support
an assertion that a fact cannot be or is genuinely
disputed, a party must cite “to particular parts of
materials in the record,” show “that the materials cited
do not establish the absence or presence of a genuine
dispute,” or show “that an adverse party cannot
produce admissible evidence to support the fact.” Fed.
R. Civ. P. 56(c)(1)(A)-(B). “The court need consider only
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the cited materials, but it may consider other
materials in the record.” Fed. R. Civ. P. 56(c)(3). In
determining whether summary judgment is
appropriate, a court must view genuinely disputed
facts in the light most favorable to the nonmovant,
Ricci v. DeStefano, 557 U.S. 557, 586 (2009), and draw
all justifiable inferences from the evidence in the
nonmovant’s favor, Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 255 (1986).

Defendants asserted that they did not violate
Keefe’s rights under the First Amendment by
academically disciplining him for the statements he
made on Facebook. They also maintained that Keefe
received “constitutionally-appropriate due process.”
Even if Keefe could establish a violation of his
constitutional rights, Defendants asserted that they
are entitled to qualified immunity. Finally, Adams
asserted that Keefe’s claims against her should be
dismissed because she did not decide to remove him
from the associate degree nursing program, did not
consider his appeal, and did not decide what
procedures to follow. In response, Keefe argued that
qualified immunity does not apply insofar as he seeks
declaratory and injunctive relief, that Defendants are
not entitled to qualified immunity, that his removal
from the associate degree nursing program violated his
rights to due process and free speech, and that Adams
is liable to him. In reply, Defendants reiterated that
Keefe had not submitted any evidence that raised a
genuine issue of material fact as to whether they had
violated his constitutional rights, that qualified
immunity applied were Keefe able to establish a
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violation of his constitutional rights,6 and that his
claims against Adams should be dismissed because she
did not cause any of the alleged violations of his
constitutional rights.

A. Due process

1. Procedural due process

For present purposes, Defendants assumed that
Keefe had a valid property interest in his enrollment
in the associate degree nursing program. Cf. Monroe v.
Ark. State Univ., 495 F.3d 591, 594 (8th Cir. 2007)
(“[W]e assume without deciding that Monroe’s interest
in pursuing his education constitutes a constitutionally
protected interest.”); Richmond v. Fowlkes, 228 F.3d
854, 857 (8th Cir. 2000) (“Assuming, without deciding,
the existence of a property or liberty interest, we
conclude that Richmond received all the process that
he was due.”); Hennessy v. City of Melrose, 194 F.3d
237, 249-50 (1st Cir. 1999) (“[T]he claim to such a
property interest is dubious, and in this case it seems

6Defendants also argued that Keefe had not shown he is
entitled to injunctive or declaratory relief. After Defendants had
submitted their reply, Keefe moved to supplement the record. He
sought to submit material that he had cited but inadvertently
failed to include in his response, as well as material to counter
Defendants’ assertion that he is not entitled to injunctive or
declaratory relief. To the extent Keefe sought to supplement the
record with material that he had inadvertently failed to include in
his response, the Court grants the motion. The Court otherwise
denies his motion and declines to consider the parties’ arguments
about whether Keefe is entitled to injunctive or declaratory relief.
See D. Minn. LR 7.1(c)(3)(B).
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especially tenuous because Salem State did not expel
the appellant, but merely precluded him from
continuing in a particular program.” (footnote omitted)
(citation omitted)). Defendants asserted that Keefe
was dismissed from the program for academic reasons
and that he received all the process that he was due.
Keefe asserted that he was dismissed for disciplinary
reasons and that he was not afforded sufficient due
process without regard to the characterization of his
dismissal as academic or disciplinary.

“The term ‘academic’ in this context is
somewhat misleading” because “[c]ourts have
frequently held that an academic dismissal may be
properly based on more than simply grades,
particularly in a medical-professional context.” Yoder
v. Univ. of Louisville, 526 F. App’x 537, 550 (6th Cir.)
(unpublished table decision), cert. denied, 134 S. Ct.
790 (2013); see, e.g., Bd. of Curators v. Horowitz, 435
U.S. 78, 91 n.6 (1978) (“The record, however, leaves no
doubt that respondent was dismissed for purely
academic reasons . . . . Personal hygiene and
timeliness may be as important factors in a school’s
determination of whether a student will make a good
medical doctor as the student’s ability to take a case
history or diagnose an illness.”); Fenje v. Feld, 398
F.3d 620, 625 (7th Cir. 2005) (“The nexus between Dr.
Fenje’s lack of candor in the application process and
his capacity to be trusted with patient care clearly
pushes this decision into the realm of an academic
dismissal.”); Ku v. Tennessee, 322 F.3d 431, 435-36
(6th Cir. 2003) (concluding decision to place medical
student on leave of absence based in part on student’s
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“inability to interact with others in a basic professional
manner” constituted an academic decision); Shaboon
v. Duncan, 252 F.3d 722, 731 (5th Cir. 2001)
(“Although Shaboon’s intransigence might suggest that
her dismissal was disciplinary, her refusal to
acknowledge and deal with her [mental] problems
furnished a sound academic basis for her dismissal.”);
cf. Monroe, 495 F.3d at 595 (“[C]ourts have considered
dismissals ‘academic’ in similar scenarios when the
student’s deficiencies, while arguably warranting
disciplinary action, also bear on academic
performance.”). Keefe’s removal from the associate
degree nursing program is properly regarded as an
academic decision.

“To satisfy the Fourteenth Amendment, a
student who is dismissed for academic reasons from a
public university must be afforded notice of faculty
dissatisfaction and potential dismissal, and the
dismissal decision must be careful and deliberate. A
formal hearing is not required for an academic
dismissal.” Richmond, 228 F.3d at 857 (citation
omitted); see Horowitz, 435 U.S. at 85; Monroe, 495
F.3d at 595; Schuler v. Univ. of Minn., 788 F.2d 510,
514 (8th Cir. 1986) (per curiam).

The record reveals that two of Keefe’s fellow
students separately brought statements that Keefe
had made on Facebook to the attention of their
instructor. Scott was concerned that the statements
violated rules of professional conduct and forwarded
them to Frisch. After confirming that Keefe had made
the statements, Frisch scheduled a meeting with
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Keefe. She did not provide any details about the
subject of the meeting to him. At the meeting, Frisch
informed Keefe that the meeting related to
transgression of professional boundaries and conduct
unbecoming of the profession. She read from a student
handbook the potential disciplinary action that could
be taken, including removal from the associate degree
nursing program. Frisch stated that there were
inappropriate comments on Keefe’s Facebook page.
According to Keefe’s deposition testimony, Frisch
specifically mentioned two comments, but he “knew
there was obviously more than just one or two
comments because [Frisch] had a whole stack of
papers there.” Frisch gave Keefe an opportunity to
explain his comments. After listening to his
explanation, Frisch decided to remove Keefe from the
associate degree nursing program. At her deposition,
she explained the decision to remove him from the
program:

The fact that there wasn’t a
professionalism there. Clearly there was
a lot of confusion about the
professionalism evidently by his
comments, and that I didn’t believe I
could teach him. He was not responsive
to what I said. You know, nursing
programs have an obligation to graduate
students who are not just able to pass the
classes, but to be safe and to have all of
the soft skills, including professionalism
and be able to discern that. I could not
see that he had it. In fact he convinced
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me that I wasn’t going to be able to teach
him that.

Frisch informed Keefe of his right to appeal the
decision. After the meeting, Frisch wrote a letter to
Keefe. Frisch stated that Keefe had been removed from
the associate degree nursing program “as a
consequence of behavior unbecoming of the profession
and transgression of professional boundaries” and that
the charges were based on the content of his Facebook
page; quoted the section entitled “Student Removal
from Nursing Program” in the associate degree
nursing program’s student handbook; and indicated
that Keefe could appeal the decision. Before filing his
appeal, Keefe met with McCalla, who shared the
essence of Keefe’s statements with Keefe. Later, Keefe
appealed, and McCalla denied the appeal. Viewed in
the light most favorable to Keefe, the record reveals
that Keefe received notice of faculty dissatisfaction and
potential dismissal, and that the decision to remove
him from the associate degree nursing program was
careful and deliberate. The Court therefore grants
Defendants’ motion on Keefe’s procedural due process
claim.7

2. Substantive due process

“Whether a student who is subject to academic

7Keefe has not offered any evidence that Defendants
engaged in a publication of the sort at issue in Greenhill v. Bailey,
519 F.2d 5 (8th Cir. 1975). His reliance on Greenhill is misplaced.
See Horowitz, 435 U.S. at 88 n.5.
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dismissal may maintain a cause of action for the
violation of his right to substantive due process
remains an open question.” Richmond, 228 F.3d at 859;
see Martinson v. Regents of Univ. of Mich., 562 F.
App’x 365, 375 (6th Cir. 2014) (“As an initial matter,
we note that the Supreme Court never has held that
the interest in continued education at a public
university constitutes a fundamental property or
liberty interest that finds refuge in the substantive
protections of the Due Process Clause.”). “Even
assuming, however, that such a cause of action does
exist, the student would still have to demonstrate
arbitrary and capricious conduct on the part of
university officials by showing that there was no
rational basis for the university’s decision or that
dismissal was motivated by bad faith or ill will
unrelated to academic performance.” Schuler, 788 F.2d
at 515; see Disesa v. St. Louis Cmty. Coll., 79 F.3d 92,
95 (8th Cir. 1996). When asked “to review the
substance of a genuinely academic decision,” a court
“should show great respect for the faculty’s
professional judgment.” Regents of Univ. of Mich. v.
Ewing, 474 U.S. 214, 225 (1985). A court “may not
override it unless it is such a substantial departure
from accepted academic norms as to demonstrate that
the person or committee responsible did not actually
exercise professional judgment.” Id.

Defendants asserted that Keefe’s unprofessional
conduct provided a rational basis for his dismissal
from the associate degree nursing program. Keefe
maintained that his removal from the associate degree
nursing program had no rational basis because (1) the
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decision to remove “him was based on internet social
media posts which were done outside the school
setting, and had no relationship to any course
requirements”; (2) he did not have an opportunity to
fully explain himself because he was not presented
with all of the offending posts; (3) Frisch misled Keefe
by telling him there was no need to prepare for the
meeting; (4) Frisch decided to remove Keefe from the
program, “whereas she usually gave students
probation for greater transgressions, not because of
the egregiousness of his conduct but because he
defended his rights rather than apologize and beg
forgiveness”; and (5) there was no citation of “any
specific rule, policy or standard applicable to the school
which [he] violated.”

As noted above, Keefe was enrolled in Central
Lakes College’s associate degree nursing program. As
a student in a professional program, he understood
that he was subject to standards that govern the
nursing profession. Two students separately reported
statements Keefe had made on Facebook to their
instructor. The instructor concluded that the
statements raised concerns about his professionalism
and forwarded them to Frisch. In turn, Frisch
confirmed that Keefe had made the statements, which
were not restricted. Keefe’s statements belittled
another student for receiving testing accommodations,
asserted there was not enough whiskey to control the
anger that arose out of a late change to a group
project, professed his need for anger management,
questioned whether anyone had heard of mechanical
pencils and promised to give somebody a
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hemopneumothorax with an electric pencil sharpener,
and called a fellow student a “stupid bitch.” Frisch met
with Keefe, told him there were inappropriate
statements on his Facebook page, and informed him of
the range of consequences he faced. To Frisch, Keefe’s
explanation revealed his lack of professionalism.8 His

8The following exchange took place at Keefe’s deposition.

Q: Do you understand that being a license –
having a license means you’re bound by any sort
of code of ethics?

A: No. I mean, I do understand the ethics and
professionalism when you’re performing your job
and per se in uniform, but other than that, I don’t
understand.

Q: When you say you don’t understand . . . you
don’t understand that it’s part of holding the
license? Is that what you mean?

A: I understand that there’s ethics when you are
performing your job as a nurse, and I understand
that there are guidelines per se if you’re on your
way home from work or going to work, different
types of environments or places that you may go
into while you’re in uniform. I understand that,
but on your own free time conversing with friends
out in the fish house or whatever, I don’t
understand the ethics behind that.

Q: When you say you don’t understand the ethics,
you say that you don’t understand that it applies
in those settings or – I’m trying to understand
what you meant by that.

A: Yeah, I don’t understand the carryover of
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response convinced her not to offer him a student
success plan, to which he had been subject since
October 2012. Instead, she decided to remove him from
the program. She informed him of his removal and
sent him a letter that quoted the section entitled
“Student Removal from Nursing Program” in the
associate degree nursing program’s student handbook.
Before submitting his appeal, Keefe spoke with
McCalla, who informed him of the essence of Keefe’s
statements. Keefe appealed, and McCalla denied the
appeal. Viewed in the light most favorable to Keefe,
the record reveals that there was a rational basis for
the decision to remove Keefe from the associate degree
nursing program. His removal from the program was
not the product of arbitrary and capricious conduct.
The Court therefore grants Defendants’ motion on
Keefe’s substantive due process claim.

B. Free speech

Defendants asserted that they did not violate
Keefe’s First Amendment rights by imposing academic
discipline on him because of his statements on
Facebook. According to Defendants, “[c]ourts uniformly
have held that enforcement of legitimate academic
requirements, including professionalism and general
fitness for the field, does not run afoul of the
[C]onstitution, particularly in the medical context.”
Citing Yoder and Tatro v. University of Minnesota, 816
N.W.2d 509 (Minn. 2012), they asserted that “courts
have upheld against First Amendment challenge

ethics from the job to your personal life.
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academic discipline for inappropriate social media
postings that violate academic professional standards.”
They contended that they enforced recognized nursing
standards against Keefe and that their interest in
enforcing those standards outweighed any First
Amendment interest asserted by him.

In response, Keefe asserted that Defendants
violated his right to free speech by removing him from
the associate degree nursing program “in retaliation
for his acts of speech in a context that was unrelated
to his school obligations and did not violate any
specific school rules.” He maintained that the same
free speech principles apply to college students and the
general public alike. He argued that he may not be
disciplined for his statements on Facebook because
they did not constitute a true threat, they did not
cause a substantial disruption to the college or its
nursing program, and they did not violate any specific
professional standards.

Defendants countered that the “substantial
disruption” and “true threat” standards “are not
implicated when assessing academic program rules.”
They reiterated that they had not violated Keefe’s
rights under the First Amendment by holding him to
the associate degree nursing program’s
professionalism requirements.

“[S]tate colleges and universities are not
enclaves immune from the sweep of the First
Amendment.” Healy v. James, 408 U.S. 169, 180
(1972); see Bowman v. White, 444 F.3d 967, 974 (8th
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Cir. 2006). “At the same time, however, in student
speech cases, ‘First Amendment rights must be
analyzed in light of the special characteristics of the
school environment.’” Keeton v. Anderson-Wiley, 664
F.3d 865, 871 (11th Cir. 2011) (quoting Widmar v.
Vincent, 454 U.S. 263, 268 n.5 (1981)).

Central Lakes College’s associate degree
nursing program prepares licensed practical nurses to
become registered nurses. Part of the program is
devoted to instilling in students the standards of the
nursing profession. See Minn. Stat. § 148.251, subd. 1
(2012) (amended 2014); Minn. R. 6301.2320 (2011);
Minn. R. 6301.2340, subp. 3 (2011). The associate
degree nursing program incorporated nationally
established nursing standards. Its ability to discipline
students for “behavior unbecoming of the Nursing
Profession” or “transgression of professional
boundaries” reflects the ability of the Minnesota Board
of Nursing to “deny, revoke, suspend, limit, or
condition the license and registration of any person to
practice professional, advanced practice registered, or
practical nursing” for “[e]ngaging in unprofessional
conduct.” Minn. Stat. § 148.261, subd. 1(6) (2012).
Greater specificity is not required. See Reyburn v.
Minn. State Bd. of Optometry, 78 N.W.2d 351, 354-55
(Minn. 1956); Stephens v. Pa. State Bd. of Nursing,
657 A.2d 71, 75 (Pa. Commw. Ct. 1995); Heinecke v.
Dep’t of Commerce, 810 P.2d 459, 465-66 (Utah Ct.
App. 1991).

Central Lakes College may hold students in its
associate degree nursing program to the standards of
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the nursing profession. See Keeton, 664 F.3d at 876;
Marinello v. Bushby, 163 F.3d 1356 (5th Cir. 1998)
(unpublished table decision); Tatro, 816 N.W.2d at
521; Oyama v. Univ. of Haw., Civ. No. 12-00137, 2013
WL 1767710, at *12-13 (D. Haw. Apr. 23, 2013) (“The
First Amendment does not require Defendants to
accept Plaintiff in a student teaching program if in
their judgment he did not meet State and National
teaching standards.”). Keefe was a licensed practical
nurse enrolled in Central Lakes College’s associate
degree nursing program. He made statements on his
Facebook page that belittled another student for
receiving testing accommodations, asserted there was
not enough whiskey to control the anger that arose out
of a late change to a group project, professed his need
for anger management, questioned whether anyone
had heard of mechanical pencils and promised to give
somebody a hemopneumothorax with an electric pencil
sharpener, and called a fellow student a “stupid bitch.”
Access to his Facebook page was not restricted. Two of
Keefe’s fellow students separately brought his
statements to Scott’s attention. Concerned about
Keefe’s professionalism, Scott forwarded the
statements to Frisch. In turn, Frisch confirmed that
Keefe had made the statements, met with him,
concluded that his statements were unprofessional,
and determined that Keefe lacked the necessary
professionalism to continue in the program. Her
decision was upheld by McCalla. Viewing the record in
the light most favorable to Keefe, the Court concludes
that Defendants’ removal of Keefe from the associate
degree nursing program did not violate his rights
under the First Amendment. The Court therefore
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grants Defendants’ motion on his First Amendment
claim.

C. Qualified immunity

“Qualified immunity shields a government
official from liability unless his conduct violates
‘clearly established statutory or constitutional rights
of which a reasonable person would have known.’
Qualified immunity protects ‘all but the plainly
incompetent or those who knowingly violate the law.’”
Burns v. Eaton, 752 F.3d 1136, 1139 (8th Cir. 2014)
(citation omitted). A court applies a two-step inquiry to
determine whether qualified immunity applies: (1)
whether the facts shown by the plaintiff demonstrate
a violation of a constitutional right; and (2) whether
that right was clearly established at the time of the
defendant’s alleged misconduct. Pearson v. Callahan,
555 U.S. 223, 232 (2009); Peterson v. Kopp, 754 F.3d
594, 598 (8th Cir. 2014).

For the reasons set forth above, the record,
viewed in the light most favorable to Keefe, does not
demonstrate that Defendants violated Keefe’s
constitutional rights to free speech and due process.
Were Keefe able to establish a violation of his
constitutional rights, Defendants would be entitled to
qualified immunity because no violation of a clearly
established right took place. See Martinson, 562 F.
App’x at 375 (“As an initial matter, we note that the
Supreme Court never has held that the interest in
continued education at a public university constitutes
a fundamental property or liberty interest that finds
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refuge in the substantive protections of the Due
Process Clause.”); Yoder, 526 F. App’x at 544-47
(holding that any First Amendment right allegedly
violated by Defendants in disciplining nursing student
for posting statements about a birth she had witnessed
as part of clinical program was not clearly
established); Yoder, 526 F. App’x at 549-51 (“We
further find that Defendants were not objectively
unreasonable in concluding that the processes used in
Yoder’s dismissal afforded Yoder adequate due
process.”); Richmond, 228 F.3d at 859 (“Whether a
student who is subject to academic dismissal may
maintain a cause of action for the violation of his right
to substantive due process remains an open
question.”).9

III. CONCLUSION

Based on the files, records, and proceedings
herein, and for the reasons stated above, IT IS
ORDERED THAT:

1. Defendants’ Motion for Summary
Judgment [Docket Nos. 37 & 50] is
GRANTED.

2. Keefe’s motion to supplement [Docket

9Having concluded that Defendants did not violate Keefe’s
constitutional rights and that no violation of a clearly established
right took place, the Court need not consider the parties’
arguments regarding Adams’s role in Keefe’s removal from the
associate degree nursing program.
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No. 60] is GRANTED IN PART and
DENIED IN PART.

3. Keefe’s claims against Adams, Frisch,
and McCalla in Counts 1 and 2 of the
Complaint are DISMISSED WITH
PREJUDICE.

LET JUDGMENT BE ENTERED
ACCORDINGLY.

Dated: August 26, 2014

s/Joan N. Ericksen       
JOAN N. ERICKSEN
United States District Judge
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