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Victoria, Texas; Monday, December 21, 2015; 1:37 p.m. 1 

(Call to order) 2 

THE COURT:  Good afternoon, have a seat, please.  All 3 

right, the Court -- the matter before the Court is V-15-30, 4 

United States of America versus William Chance Wallace.  If 5 

you'll make announcements, please? 6 

MS. BOOTH:  Patti Hubert Booth for the United States. 7 

MR. HATLEY:  Micah Hatley for Mr. Wallace, your 8 

Honor. 9 

THE COURT:  All right. 10 

MR. HATLEY:  And also at counsel table is Mr. Eddie 11 

Wilkinson who, with the Court's permission, will be sitting 12 

with me today to observe. 13 

THE COURT:  Right, very well.  All right, this 14 

hearing today is in response to a motion to suppress filed by 15 

the defense.  It's been responded to by the Government.  Are we 16 

all ready to proceed? 17 

MS. BOOTH:  Your Honor, I just wanted to for the 18 

record talk about the first motion that was filed contested the 19 

finding of him and the entering the property, and I believe 20 

we've refined the issues down to the ping order; is that 21 

correct? 22 

MR. HATLEY:  Yes, and to -- 23 

MS. BOOTH:  And if not -- 24 

MR. HATLEY:  No, and to produce some synergy on that, 25 
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I tried to file a response on Friday for everyone to kind of 1 

look at so we all knew what the issues were and what our 2 

positions were so -- 3 

THE COURT:  Okay, all right. 4 

MR. HATLEY:  But, yes -- 5 

THE COURT:  Okay, all right.  Ms. Booth, I assume you 6 

have some witnesses you'd like to present. 7 

MS. BOOTH:  Yes, sir, I do. 8 

THE COURT:  All right, why don't you go ahead? 9 

MS. BOOTH:  And at this time I'd like to offer into 10 

evidence -- I've produced a witness list and an exhibit list 11 

I'd like to offer in Government's 1, 2, and 3, 4. 12 

THE COURT:  Any objection to that, Mr. Hatley? 13 

MR. HATLEY:  No, your Honor, we've reviewed them -- 14 

THE COURT:  Okay. 15 

MR. HATLEY:  -- and we have no objection. 16 

THE COURT:  All right, they're admitted, all right. 17 

 (Government's Exhibits Numbers 1, 2, 3, and 4 were 18 

received in evidence) 19 

MS. BOOTH:  All right, and I will call Mr. Rodriguez 20 

to the stand.  No, I take that back, I'm going to ask Shawn 21 

Hallett to go first. 22 

THE COURT:  Okay.  And if you'll come forward, sir, 23 

and be sworn. 24 

// 25 
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SHAWN HALLETT, GOVERNMENT'S WITNESS, SWORN 1 

  THE COURT:  Come around and have a seat in the 2 

witness chair. 3 

 (Pause) 4 

DIRECT EXAMINATION 5 

BY MS. BOOTH:  6 

Q Mr. Hallett, will you please state your full name for the 7 

record? 8 

A Shawn Hallett. 9 

Q And how are you employed, sir? 10 

A I'm a Special Agent with the Texas Department of Public 11 

Safety. 12 

Q And what is your title, how should I address you? 13 

A I'm a Special Agent with the Criminal Investigation 14 

Division. 15 

Q All right.  And how long have you done that? 16 

A About seven years. 17 

Q Now, at this present time, or back in May of 2015, if it's 18 

the same, what were your assigned duties or your -- the area in 19 

which you were focusing? 20 

A I'm assigned to the Criminal Investigation Division.  We 21 

cover Victoria and the surrounding counties. 22 

Q All right, is there any specific crime that you focus on 23 

more than others? 24 

A I mainly focus on drug crimes. 25 

Case 6:15-cr-00030   Document 68   Filed in TXSD on 07/15/16   Page 5 of 79



 Hallett - Direct / By Ms. Booth 

 EXCEPTIONAL REPORTING SERVICES, INC 

6

Q All right.  Now, I want to ask you if back in the spring 1 

of 2015, if there was a person that approached you about 2 

information on Mr. William Chance Wallace. 3 

A Yes. 4 

Q And was this person a person that had been charged with a 5 

crime? 6 

A Yes. 7 

Q Or had been -- a crime had been found out. 8 

A Yes. 9 

Q And was this person supposed to do so many different 10 

things to try to erase his problem? 11 

A Yes. 12 

Q All right, and did he bring you information about William 13 

Chance Wallace? 14 

A Yes. 15 

Q And what did he tell you? 16 

A He told me that Mr. Wallace was a Tango Blast gang member, 17 

that he was a wanted fugitive, and that he had his phone 18 

number. 19 

Q All right.  Now, did he tell you where -- did he make any 20 

representations about where Mr. Wallace said he was living? 21 

A He said he believed that was in Austin. 22 

Q All right.  Now, the phone number that he gave you, what 23 

did you do with that phone number?  Well, and let me back out.  24 

With the information that you got about William Chance Wallace, 25 
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what did you do with that information?  Did you go check and 1 

see if there was even a William Chance Wallace? 2 

A Yes. 3 

Q And what did you discover? 4 

A That he was wanted, he had a warrant for his arrest for 5 

manufacture and delivery of a controlled substance. 6 

Q All right.  Now, where did you get this information? 7 

A Ran a check through my communications through NCIC/TCIC. 8 

Q And what did that -- and that is what you found out; is 9 

that correct? 10 

A Yes. 11 

Q Now I want to show you what's been marked and offered into 12 

evidence and accepted into evidence as Government's Exhibit 13 

Number 1.  Do you know what this is? 14 

A It's a capias instanter of warrant for arrest. 15 

Q All right.  And so when is the first time you ever saw 16 

this? 17 

A About 10:00 o'clock this morning. 18 

Q Okay.  Now, I want to ask you if you've done this 19 

particular project before, where people come in and they say, 20 

hey, I know where a fugitive is, and if you use the same 21 

protocol each time. 22 

A Yes. 23 

Q All right.  And when you go to your NCIC/TCIC to check and 24 

see if there is an outstanding warrant, do you then go and hunt 25 
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down the district court or anything like that and go try to 1 

find warrants? 2 

A No. 3 

Q No.  You used the information that is in that system; is 4 

that correct? 5 

A That's correct. 6 

Q All right.  Now, when you got this information, the phone 7 

number, the name, wanted Tango Blast, what were you going to do 8 

with it? 9 

A I was going to start an investigation on capturing a 10 

fugitive who was wanted. 11 

Q Okay, and who did you go to? 12 

A I went to my boss. 13 

Q And did you give him the same information you had gotten? 14 

A I did. 15 

Q And what did he tell you? 16 

A Since all of the information that we had, which was that 17 

he was possibly living in Austin, the area code was a 512 18 

number, he wanted to pass that information on to a gang unit in 19 

Austin so that they could handle it. 20 

Q All right, and is that what happened? 21 

A Yes. 22 

Q As a result of that, did you speak to any other DPS 23 

investigator about this case that happened to be from Austin? 24 

A I did. 25 
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Q And who'd you speak to? 1 

A Jose Rodriguez. 2 

Q All right.  And what did you tell him? 3 

A I gave him the same -- all the information I had that 4 

Chance was supposed to be -- or William Chance was supposed to 5 

be a Tango Blast gang member, that he was wanted for 6 

manufacture and delivery, and I gave him the phone number. 7 

Q All right.  Now, what happened after you gave all that 8 

information? 9 

A He wrote a pen register that also had a GEOLocate attached 10 

to it. 11 

Q All right.  Now, was that phone number 512-718-3402? 12 

A Yes. 13 

Q Now, I want to ask you, after you gave him that number, 14 

did that number ever change?  I mean the fact that you were 15 

looking at that number.  What, if anything, happened? 16 

A Oh, yes, it did. 17 

Q Okay, what happened? 18 

A Once the order was signed by the judge and the GEOLocate 19 

started coming back, he called me and said that that number was 20 

no longer in use, that it had been turned off. 21 

Q All right, so what -- 22 

  THE COURT:  Who called you and said that? 23 

  THE WITNESS:  Jose Rodriguez. 24 

  THE COURT:  Okay, all right. 25 
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BY MS. BOOTH:  1 

Q So what did you do with that information? 2 

A I -- 3 

Q Did you make any phone calls? 4 

A I did. 5 

Q Who'd you call? 6 

A I called the informant back. 7 

Q And what did you tell him? 8 

A That the phone number had been turned off and asked him if 9 

he could get some more information. 10 

Q And did he? 11 

A He did. 12 

Q All right, and how long was it before he called you? 13 

A A day or two. 14 

Q And what type of -- what information did you get? 15 

A He gave me a second phone number for Chance. 16 

Q All right, and was that second phone number 512-952-2295? 17 

A Yes. 18 

Q Did he tell you how he got that phone number, or do you 19 

remember? 20 

A No, I really don't. 21 

Q All right.  So you -- what did you do with that phone 22 

number? 23 

A I called Jose Rodriguez back and said, hey, I got a new 24 

phone number on William Chance and so he wrote another pen 25 
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register with GEOLocate. 1 

Q All right, so he went to a -- got the second pen register 2 

on the second number.  And I'm going to show you Government's 2 3 

and 3. 4 

  MS. BOOTH:  And, your Honor, we have these in an 5 

envelope and we'd like to seal them back up after we offer them 6 

into evidence? 7 

  THE COURT:  That's fine. 8 

BY MS. BOOTH:  9 

Q Here is Government's 2 and Government's 3.  And you can 10 

you tell which days these were filed on by looking at the file 11 

stamps on 2 and 3? 12 

A The first one's filed with the District Court of Travis 13 

County on May 6th, and the second phone number was on May the 14 

8th in the same district court. 15 

Q All right.  Now, as a result of the second number, did you 16 

have any more communications with Special Agent Rodriguez from 17 

Austin? 18 

A I did. 19 

Q And what did -- what happened? 20 

A He called me that the GEOLocates were showing that 21 

Mr. Wallace was in Victoria. 22 

Q All right.  And did you go to one location in Victoria? 23 

A Yes. 24 

Q And did you find him at that location? 25 
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A No. 1 

Q All right.  And did you speak to anyone that was at that 2 

location? 3 

A Yes. 4 

Q What -- do you remember the address of that location? 5 

A No, it was on Brazos Street.  It was Chance's grandmother. 6 

Q All right.  And was that the second place that you went -- 7 

A No, that was -- 8 

Q -- or that was the first place? 9 

A Yes, ma'am. 10 

Q And you talked to his grandmother? 11 

A Yes. 12 

Q And was there another location that you went to? 13 

A Yes. 14 

Q And the second location, do you remember the address for 15 

that one? 16 

A I don't.  It was on Main Street next to the Kubota tractor 17 

dealership. 18 

Q All right, and when you went there, did you speak to 19 

anyone there? 20 

A Yes. 21 

Q And after you spoke to that person, did you learn that 22 

Mr. Wallace lived in an apartment behind that house? 23 

A It was a residence behind, yes. 24 

Q A residence behind that house.  And was Mr. Wallace there? 25 
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A No. 1 

Q Now, was there a third location that you went to? 2 

A Yes. 3 

Q And when was that? 4 

A On May the 12th. 5 

Q And was that the next day? 6 

A Yes. 7 

Q And was that in the morning or in the evening? 8 

A In the morning. 9 

Q All right.  And what was the information that you had 10 

about where that location was? 11 

A Jose had sent me a screenshot of the GEOLocate that came 12 

in, and then he also sent me a screenshot after he had plugged 13 

those -- the GPS coordinates in, then he sent me a photo of 14 

that. 15 

Q All right.  I'm going to show you what's been accepted 16 

into evidence as Government's Exhibit Number 4.  Is -- have you 17 

ever seen this before?  Did this get sent to you? 18 

A Yes. 19 

Q All right, and who sent that to you? 20 

A Jose Rodriguez. 21 

Q And with this -- and what type of information is on this? 22 

A This is what is sent to us from the telephone company -- 23 

Q All right. 24 

A -- giving us the GEOLocate coordinates and the radius.  25 
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And then we take those GEOLocate coordinates and put them into 1 

Google Maps and that's what gives us the location. 2 

Q All right.  But you don't have any special equipment that 3 

you use like thermal imaging or anything like that to find 4 

these people? 5 

A No. 6 

  THE COURT:  Hold that up and let me see it, what 7 

you've got there.  Okay, all right, okay. 8 

Q You simply get an email that says the coordinates on it; 9 

is that correct? 10 

A Correct. 11 

Q And then you go to a publically open website, which is 12 

Google Maps, and you put in those coordinates to find out where 13 

that location is; is that correct? 14 

A That's correct. 15 

Q Okay.  And there's no machine you have when you're looking 16 

for people; is that correct? 17 

A Correct. 18 

Q All right.  And did you go to that location? 19 

A Yes. 20 

Q And when you went to that location, was there anyone 21 

there? 22 

A Yes. 23 

Q And when you got there, did you see that Mr. Wallace's 24 

truck was there? 25 
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A Yes. 1 

Q And did you speak to the owner of the property? 2 

A Yes, I did. 3 

Q And did he tell you where Mr. Wallace was? 4 

A Yes. 5 

Q All right, and where was that? 6 

A Down by a pond about a couple hundred yards away. 7 

Q And the -- after you found Mr. Wallace and arrested him -- 8 

I want to back up just a little bit and ask you the emails that 9 

are sent come from AT&T or Verizon or wherever the telephone 10 

comes from; is that right? 11 

A Yes, whichever phone company -- 12 

Q Whichever service -- 13 

A Right. 14 

Q -- it is.  And this is -- is this part of the 911 locator-15 

type thing -- 16 

A Yes. 17 

Q -- where you can find someone in emergency? 18 

A Right. 19 

Q All right.  They simply made that available to you, is 20 

that correct, in your investigation? 21 

A Yes, with an order they do. 22 

Q All right.  Now, have you ever heard of the -- in the 23 

motion that was filed by the defense, they talk about a "quick 24 

warrant."  Have you ever heard that expression before? 25 
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A I have. 1 

Q When did you hear that? 2 

A When I was in your office and we met with Probation. 3 

Q Okay.  So you had -- you didn't know about that expression 4 

until we got ready for this trial; is that correct? 5 

A That's correct. 6 

Q And so when you're looking at a warrant for a felony, you 7 

just see a felony warrant; is that correct? 8 

A Correct. 9 

  MS. BOOTH:  All right, I pass the witness, your 10 

Honor. 11 

  THE COURT:  All right, Mr. Hatley? 12 

  MR. HATLEY:  May it please the Court, your Honor? 13 

  THE COURT:  You may. 14 

CROSS EXAMINATION 15 

BY MR. HATLEY:  16 

Q Special Agent, did you -- how long have you been a peace 17 

officer in the State of Texas? 18 

A Since 2000. 19 

Q And you've never heard the word "quick warrant" before? 20 

A No. 21 

Q Okay, what you are familiar with is you do know what the 22 

warrant looks like, correct?  Or what -- 23 

A Yes, -- 24 

Q -- a warrant looks like. 25 
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A -- I do know what a warrant looks like. 1 

Q In this particular case, just kind of walk me through what 2 

-- you went on your TCIC, your NCIC, what kind of information 3 

is provided on NCIC and TCIC? 4 

A When I call -- I don't look that up direct.  I call 5 

Communications.  They run the individual and they come back and 6 

say that he's a wanted person for this offense.  And if they 7 

send that to you, it has a warrant number, it has a day of the 8 

warrant, and some other information that I don't really need to 9 

know so I don't get into it. 10 

Q Okay, let's go back to what your duties are as a Special 11 

Agent.  Can you describe to me what your duties are as a 12 

Special Agent for DPS? 13 

A I investigate criminal activity. 14 

Q Okay.  You said your primary role is with drugs. 15 

A That's my primary role, yes. 16 

Q Okay.  Those roles include, but they're not limited to -- 17 

you don't typically go uniform, do you?  You're usually out of 18 

uniform. 19 

A No, I don't have a uniform anymore. 20 

Q You typically are kind of undercover, you investigate 21 

certain activities in and around the community, you gather 22 

information about ongoing criminal activity and what not, 23 

correct? 24 

A Correct. 25 
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Q Now, in this particular case you had someone who was 1 

assisting you in doing that, correct? 2 

A Yes. 3 

Q And they came to you -- was it unprompted that they came 4 

to you about William Chance Wallace? 5 

A Yes. 6 

Q And what exact information did they say that they had 7 

about Mr. Wallace? 8 

A That they knew William Chance Wallace, that he was a Tango 9 

Blast gang member, and then they gave me a phone number, and 10 

they said he was wanted. 11 

Q So that's all the information they gave you. 12 

A As far as I can remember it is. 13 

Q Okay.  So they -- so that information alone prompted you 14 

to take this sort of action. 15 

A Yes. 16 

Q Did you -- why didn't you just call someone in local law 17 

enforcement?  This is an outstanding warrant, correct? 18 

A It is. 19 

Q You said that you handed this off to somebody that was at 20 

the DPS in Austin that had to deal with -- especially with gang 21 

members, correct? 22 

A Correct. 23 

Q There wasn't any information that you had in regards to 24 

ongoing gang activity, merely that someone was a gang member, 25 

Case 6:15-cr-00030   Document 68   Filed in TXSD on 07/15/16   Page 18 of 79



 Hallett - Cross / By Mr. Hatley 

 EXCEPTIONAL REPORTING SERVICES, INC 

19

correct? 1 

A I guess. 2 

Q Well -- 3 

A I mean -- 4 

Q -- is that true or not true? 5 

A Yeah, he's a gang member. 6 

Q Okay.  That's -- to that extent, that's the information 7 

that you got, correct? 8 

A Yes. 9 

Q And your testimony was that in addition to that, you had 10 

one other piece of information and that information was that 11 

there was an outstanding warrant; is that correct? 12 

A Yes. 13 

Q You know now, although you didn't look or think to look at 14 

it or I guess anyone else in your agency, but you know now that 15 

that warrant was for a violation of probation, correct? 16 

A Now? 17 

Q Yes. 18 

A Now I do. 19 

Q At the time, you didn't do any further investigation on 20 

that particular instance of that warrant, correct? 21 

A Correct. 22 

Q All right.  So you pass this on to your gang intervention 23 

personnel in Austin, correct? 24 

A Correct. 25 
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Q Now, in a typical situation, I think you would probably 1 

agree with me that enforcing a warrant typically involves local 2 

police department or Sheriff's Department or things of that 3 

nature, correct? 4 

A No, we serve warrants. 5 

Q Typically in a situation, is it not true that the 6 

Sheriff's Office and local law enforcement typically serve the 7 

warrants? 8 

A I'm not sure what you mean "typically," to be honest.  I 9 

mean, if we come across a warrant, we serve it.  If we get 10 

information about a fugitive, yes, we will go look for them 11 

and, yes, we serve those warrants. 12 

Q Officer -- or Special Agent Hallett, you would agree with 13 

me though that at least in regards to your duties, that your 14 

primary duties are not enforcing or serving warrants on 15 

fugitives. 16 

A If I come across those, yes, I do that. 17 

Q You would agree with me, though, that that's not your 18 

typical duty, correct? 19 

A No, I don't agree with that. 20 

Q Okay, so part of your duties as a Special Agent is to find 21 

wanted people and go after them? 22 

A When that crosses my path, yes, I do that. 23 

Q Then why didn't you do that, why did you hand it off? 24 

A Because the information was he lived in Austin. 25 
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Q Okay.  Exactly what information did you receive? 1 

A That he lived in Austin and that he had a -- 2 

Q Where in Austin? 3 

A -- 512 area code. 4 

Q Where in Austin did he live? 5 

A I don't know. 6 

Q Did you think to ask? 7 

A Did I think to ask my informant if he had a street 8 

address?  No, I didn't. 9 

Q Okay, well, if you're looking for somebody that's wanted, 10 

wouldn't it be prudent to ask them where he was located in 11 

Austin? 12 

A It's in Austin.  I don't -- I mean, no. 13 

Q What difference does that make? 14 

A He didn't have a street address for him, no. 15 

Q Okay, did you ask him? 16 

A I don't remember if we talked specifically about that or 17 

not.  That did not come up, though. 18 

Q Okay.  The informant didn't inform you that there was any 19 

sort of ongoing criminal investigation, correct? 20 

A Correct. 21 

Q All right.  Now, on what particular day did you pass on 22 

those two pieces of information to the DPS? 23 

A About? 24 

Q About him living in Austin? 25 
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A It was some time before the 6th.  I don't remember exactly 1 

what day. 2 

Q All right.  May the 6th, just for the record. 3 

A May the 6th was the date that this was filed so it was 4 

before that. 5 

Q Obviously.  How -- about approximately how many days? 6 

A I honestly don't know. 7 

Q Well, how many -- how long had you been investigating this 8 

particular person? 9 

A That progressed relatively quickly.  I don't -- I can't 10 

give you a number on days.  It wasn't very long. 11 

Q What type of charges were the -- was the informant facing? 12 

 (Pause) 13 

A I would have to go back and look at that.  I really don't 14 

remember. 15 

Q Was it significant felony charges or prison time? 16 

A I really don't remember. 17 

Q Now, how long had you worked with this particular 18 

informant? 19 

 (Pause) 20 

A Without having that stuff right in front of me, I don't 21 

know.  I mean, it's -- I worked with him for several months.  I 22 

don't remember exactly when. 23 

Q How many cases did he make for you? 24 

 (Pause) 25 
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A Somewhere around eight to ten probably. 1 

Q Were those cases prosecuted? 2 

A I think most of them are in the -- I don't think 3 

anything's been adjudicated yet.  I think they're all still in 4 

the process of that. 5 

Q Have some of them been indicted? 6 

A Yes. 7 

Q So eight to ten cases over several months? 8 

A Yes. 9 

Q What kind of cases were those? 10 

  MS. BOOTH:  Your Honor, I'm going to object to this.  11 

The fact that he's made cases, yes, the fact that he's been 12 

charged with a crime, yes, but the type of cases, your Honor, I 13 

think is intrusive and I would ask that he be stopped at that 14 

point. 15 

  THE COURT:  Well, not intrusive to ask what type of 16 

cases, going into detail about it probably was.  You need to 17 

limit it to that.  I'll overrule the objection to the extent he 18 

can answer what type of cases. 19 

BY MR. HATLEY:  20 

Q And just for clarity, for me to rephrase, what we're 21 

dealing with here is you've got information that someone was 22 

merely a gang member with a warrant out.  Those aren't the type 23 

of cases that we're talking about here that he made for you, 24 

correct? 25 
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A Man, you're stretching my memory.  I want to say there was 1 

another fugitive that he did and I can't remember exactly.  I 2 

know the bulk of the cases that I did with that person were 3 

drug cases, the bulk of them were.  I think there was another 4 

fugitive one but I can't say for sure without going back and 5 

looking. 6 

Q So what it's fair to say is that the bulk of them were 7 

drug cases and you're not sure if there was another fugitive or 8 

not. 9 

A I would have to go back and look. 10 

Q But you don't know today. 11 

A No, I don't. 12 

Q But the majority of the cases that you deal with are 13 

exactly what you said, right?  You're dealing with an informant 14 

or you're dealing with your -- what you find, they're making 15 

drug cases for you whether they're being surveilled, whether 16 

they're doing undercover buys, correct? 17 

A Right, that's the bulk of my work. 18 

Q All right.  Now, you said that this informant came to you 19 

with a phone number, an Austin phone number, correct? 20 

A A 512 area code. 21 

Q And I believe the last four digits originally were 3104.  22 

Do you have it in front of you, is that -- 23 

A 3402. 24 

Q -- 3402.  Now, he came back and -- or your -- if I 25 
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understand the testimony, your agent that works with you came 1 

back and said this phone number's been disconnected or it's not 2 

working, correct? 3 

A That's correct. 4 

Q So you made a call back to the informant, correct? 5 

A Yes. 6 

Q All right.  He -- and did he have to get back with you or 7 

did you get back with him? 8 

A He got back with me. 9 

Q And how long was it that he got back with you? 10 

A Not a very long -- the two orders were only two days apart 11 

so it would have been within a day. 12 

Q Approximately -- yeah, let's talk about that, okay, 13 

because May the 6th is when the first order was signed, right? 14 

A That's when it was filed.  I'm guessing that's when it was 15 

signed.  Let me look.  Yes, May 6th. 16 

Q Okay.  So is it safe to presume that maybe the following 17 

day that an investigation pursued to the order on May  the  18 

7th? 19 

A That would be safe to say probably. 20 

Q And then -- and so the information within the probably a 21 

24-hour period, if not less, that you got with him and he got 22 

back with you, right? 23 

A Correct. 24 

Q But you told the prosecutor earlier that it was one to two 25 
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days that he got back to you. 1 

A I don't -- again, I don't remember if it was late in the 2 

day on May 6th or if it was May 7th but, I mean, obviously it 3 

was within sometime between May the 6th and May the 8th.  I 4 

mean, that's only two days. 5 

Q Well, you would agree with me that if -- on May the 6th, 6 

if you take the order to the magistrate or to the district 7 

judge, it's got to be signed and reviewed, there's some thought 8 

put into it, right? 9 

A This was signed at 10:41 a.m., so it could have been later 10 

in the day. 11 

Q Okay, and so what goes into your process within your 12 

agency to execute one of those orders? 13 

A This is sent to our tech unit.  They contact the phone 14 

company and it gets turned on. 15 

Q And how long typically does that take? 16 

A That -- it could take a couple hours, it could take a day, 17 

but -- 18 

Q Do you know how long in this case it took? 19 

A No, I don't. 20 

Q Now, within those few hours to the day, the next 21 

investigation, at least from when you talked to him if you did 22 

talk to him late, late that night would be only the 7th, 23 

correct? 24 

A Correct. 25 
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Q So sometime within that -- what time was the order signed 1 

on the 7th? 2 

A 3:09 p.m. 3 

Q So sometime between 10:41 and 3:09 p.m. this information 4 

was -- you called him, he called -- he took a break, found 5 

whatever it is you needed, called you back, and 3:09 p.m., 6 

within that time period, another warrant was signed. 7 

A Yes. 8 

Q The -- when the order was signed, it's pretty much 9 

identical to the very first order, correct, with the exception 10 

that you found a new phone number? 11 

A Yeah, I don't know.  I mean, I would have to go through 12 

and read his affidavit.  I think he changed a few things but -- 13 

Q Predominantly the -- what I'm trying to get at, and I 14 

don't mean to beat around the bush, the information that you 15 

had received from the confidential informant had not changed, 16 

in other words it had not changed from the first time that you 17 

issued one to the second time, other than a new number. 18 

A Correct. 19 

Q Okay, that's all. 20 

A Yeah. 21 

Q But you didn't receive any additional information about 22 

any other -- nothing had changed in terms of he hadn't 23 

committed any crimes, there wasn't anything of that nature, he 24 

remained a wanted person as part of your knowledge it was, and 25 
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that's all the information you had. 1 

A Right. 2 

Q Now, when he called you back -- now, I say "he," but "he" 3 

or "she" called you back, what exchange occurred there in terms 4 

of him giving you the phone number?  He said, hey, here's his 5 

new phone number, is that it? 6 

A Yeah, pretty much. 7 

Q Did you inquire on how he was able to obtain the new phone 8 

number? 9 

A We probably did talk about it.  I don't remember and it 10 

really didn't matter to me.  He just gave me the new phone 11 

number so, you know, whether he told me how he got it, yeah, I 12 

don't know, maybe so. 13 

Q Well, presumably this person was closely tied in with my 14 

client, correct? 15 

A If he can get a phone number in 24 hours, I would assume 16 

so. 17 

Q Right.  It's presumed that he most likely would have had 18 

some pertinent information on his location, correct? 19 

A I don't know that. 20 

Q You didn't think to ask? 21 

A Again, he told me he thought he was living in Austin, 22 

that's -- 23 

Q But if he caught him (sic) so quickly or obtained the 24 

phone number so quickly and you're trying to serve a warrant, 25 
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you didn't think to ask him where he was? 1 

  MS. BOOTH:  Your Honor, this has been asked and 2 

answered, and it's this time and he said it earlier, so I would 3 

object to it. 4 

  THE COURT:  I'll overrule it. 5 

BY MR. HATLEY:  6 

A I'm sure I did.  I don't remember exactly what he told me.  7 

I'm sure we talked about it but apparently it wasn't, hey, he's 8 

at 123 Main Street because I didn't go there and get him.  So 9 

I'm assuming he did not have a physical address where Chance 10 

was at or I would have gone there or sent somebody else there. 11 

Q But you knew that he was in Victoria based on your 12 

conversation. 13 

A No, I did not know that. 14 

Q Well, when was it that you went out to try to search for 15 

him?  Because I understood your testimony to be during the 16 

course of this very short you said investigation you went out 17 

to two different addresses to look for my client. 18 

A Correct. 19 

Q When was that -- when did that occur? 20 

A So Jose Rodriguez called me after the second order was 21 

signed and told me that he was at this address, and I can't 22 

remember what address it was.  That didn't make sense to me 23 

that he was at that particular address.  And in this -- when we 24 

receive these GEOLocates back, there's a certainty factor in 25 
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meters.  We assumed that maybe the meters were off a little bit 1 

and so he was at grandma's house so we went there first.  That 2 

made more sense to us.  We went there first, talked to grandma, 3 

went through that whole deal, he wasn't there.  I decided to go 4 

back to the address that Rodriguez gave me.  What I didn't know 5 

was there was a house behind the address, which was where 6 

Chance's mother lived.  We went to that address, Chance was not 7 

there.  We stopped looking for the day.  The next morning is 8 

when Rodriguez called me again and said he's here, which is 9 

this one here, and we went to this address and found Chance. 10 

Q Okay, for clarity purposes, on -- you went to these -- you 11 

went to the addresses that you just spoke about on May the 7th. 12 

A On May the 11th. 13 

Q On May -- I'm sorry, on May the 11th because May the 12th 14 

was the day that you got this. 15 

A No, May the 12th was the day that he was arrested. 16 

Q So -- but prior to that, you received some sort of digital 17 

information about his location; is that what you're telling the 18 

Court? 19 

A No. 20 

Q Okay, you said Jose Rodriguez called you and said to go to 21 

some sort of location, correct? 22 

A Correct. 23 

Q And that was -- that involved homes in Victoria. 24 

A Yes. 25 
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Q Okay, where is that information? 1 

A He tells me where it's at.  I don't get these.  I don't -- 2 

the only reason I got this was he snapshot it on his phone and 3 

sent it to me so I would know what the GEOLocate was. 4 

Q Okay, so was it a ping, was it GPS -- 5 

A That's what this is, this is a ping. 6 

Q This is a GPS location.  It provides specific longitude 7 

and latitude. 8 

A I understand that. 9 

Q Okay.  There's a difference between a ping, according to 10 

the order that's submitted with the Court, and the GPS E-911 11 

locator. 12 

A Okay, we get this but we get this from the phone company. 13 

Q Okay.  The -- 14 

  THE COURT:  Hold just a second, let me see that.  Go 15 

ahead. 16 

Q Special Agent Hallett, this is -- looking at Government's 17 

Exhibit 4, the -- this provides a specific latitude and 18 

longitude; do you see that? 19 

A I do. 20 

Q This is what was provided to you that gave you a specific 21 

location which appears to be a tiny dot by a body of water; is 22 

that correct? 23 

A Yes. 24 

Q All right, the -- that is a precise location.  When you -- 25 
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your testimony was earlier when you went out to find my client 1 

this -- at this place, he was located by a little body of 2 

water, correct? 3 

A Correct. 4 

Q I'd say that's pretty accurate, right? 5 

A Yes, this one was within six meters. 6 

Q Okay.  Now, the testimony that you provided about what 7 

Special Agent Rodriguez provided you, I'm not certain what 8 

you're trying to tell me he provided you.  Was it a ping or was 9 

it the specific latitude and longitude? 10 

A This is what he provided me. 11 

Q Before -- I'm not talking about when he got arrested -- 12 

A Every time.  Every time he provided something to me, this 13 

is what he provided. 14 

Q So there would be a record of this from the phone company 15 

that showed him at those two addresses? 16 

A Not two. 17 

Q (Indiscernible) 18 

A Again, I think you're misunderstanding what I'm saying.  19 

Jose Rodriguez told me he is at this address on Main Street.  20 

That did not make sense to me because I did not know there was 21 

a house behind there.  And as I just said, this radius tells 22 

you the certainty factor of this latitude and longitude, okay?  23 

That address on Main Street, I had no idea there was a house 24 

behind it.  I was fairly certain that Chance was not at the 25 
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house in front of it.  It just -- those -- he would not be 1 

associated with those people, I did not feel.  The closest that 2 

we could get would be grandma's house on Brazos Street so we 3 

went there to check that address. 4 

Q I'm sorry, how did you come upon all this information if 5 

all you had was the tiny pieces of information that you had?  6 

It appears that you had done some sort of investigation to find 7 

out where his grandmother's house was and where his mother's 8 

house was. 9 

A Okay, so when I got this address, I work with Robert Noble 10 

(phonetic) with ATF.  We also work with the Marshals.  I'm not 11 

going to go to that house by myself so I have people help me.  12 

They knew where Chance's grandmother lives so we went there. 13 

Q Okay, so if -- at this point, when did you receive that 14 

information about where his grandmother and mother live? 15 

A On May the 11th about ten minutes before we got there. 16 

Q At that time did you have a reasonable belief that my 17 

client was not in Austin, Texas? 18 

A Yes. 19 

Q And where did that come from? 20 

A These GEOLocates. 21 

Q Okay.  The GEOLocate that you got on May the 11th -- or is 22 

it May the 11th or was it -- 23 

A May the 8th. 24 

Q -- May the 8th, what I'm trying to get at is was it 25 
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specific as to latitude and longitude?  So a record -- just 1 

like a record of it would exist just like this. 2 

A I'm sorry, you're going to have -- I'm not sure what 3 

you're asking to be honest with you. 4 

Q You got a call from Jose Rodriguez -- 5 

A Okay. 6 

Q -- telling you that he was at an address on Main Street.  7 

And when I say this is sort of off Main Street, if you really 8 

want to get technical, this is on (indiscernible) highway but 9 

we're not talking about where he got arrested, right? 10 

A Correct. 11 

Q Okay.  There's homes inside the city limits of Victoria 12 

that you're talking about here, correct? 13 

A Yes. 14 

Q What I'm trying to ascertain is before that you're telling 15 

me that there was a ping or a GPS locator that had Chance 16 

inside the City of Victoria. 17 

A Correct. 18 

Q All right.  And what I'm trying to figure out is if a 19 

record just like you supplied to the Court in Government's 20 

Exhibit 4 exists for that. 21 

A Yes. 22 

Q Okay.  But it's not here today. 23 

A Rodriguez has his computer and I'm sure it is on there. 24 

Q Okay.  And was that on the phone number that had been 25 
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previously given to you or was that on the 2295? 1 

A The -- we got nothing off of 3402 so everything is off 2 

2295. 3 

Q And I think that's where my confusion came in is -- 4 

A Okay. 5 

Q -- because we're talking about two different ping orders 6 

in terms of proximity about when you got that.  So when was it 7 

that you got that and went out to the addresses?  Because this 8 

is at 7:17 a.m. that you got this. 9 

A Yes, this one? 10 

Q Yes. 11 

A On May the 12th? 12 

Q Right. 13 

A Right.  The other ones that we got that were inside the 14 

city limits were May the 11th, the day before he was arrested. 15 

Q Okay.  Had anyone, Robert Noble, the Marshal's office, or 16 

anyone that you in your -- during your investigation, did they 17 

come into contact with Mr. Wallace? 18 

  THE COURT:  Had they come in contact with him? 19 

Q Did they come in contact with, physical contact or -- 20 

A In terms of like ever or -- 21 

Q No, in the terms of this -- during this short 22 

investigation for May the 8th with those (indiscernible) 23 

A No.  They would have arrested him if they had. 24 

Q Well, I'm just putting on the record. 25 
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A Right, yeah. 1 

Q No one had, none of your informants had, correct? 2 

A No. 3 

Q Okay.  The -- did you ever have any information about 4 

where Mr. Wallace's permanent address was prior to working with 5 

Robert Noble and the U. S. Marshal's office? 6 

A No. 7 

Q Well, there seems to be an indication that -- inside the 8 

orders that there was an effort to "thwart" law enforcement.  9 

Do you remember that inside the order?  And in fairness, it's 10 

not your affidavit so -- 11 

A Yeah, I -- 12 

Q -- if you don't know, then it's -- 13 

A No, I don't -- no, I wouldn't -- I don't know what that's 14 

in reference to. 15 

Q Now, did Jose Rodriguez have any personal contact with 16 

this confidential informant that was providing you information? 17 

A No. 18 

Q Okay.  So it would be safe to assume that that everything 19 

within his affidavit came from you. 20 

A No, I -- and I only say this just because we talked about 21 

it a while ago, that some of the stuff in that affidavit I know 22 

came off of some research he did, so it didn't all come from 23 

me. 24 

Q Okay.  Did you provide him with -- you provided him only 25 
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with the information that we discussed earlier, correct? 1 

A Which was what?  I'm sorry. 2 

Q Name. 3 

A Okay, yes. 4 

Q And then you had ran it to find a warrant and that you had 5 

heard from a confidential informant that he was a gang member, 6 

correct? 7 

A Yes. 8 

  MR. HATLEY:  I'll pass the witness, your Honor. 9 

  THE COURT:  All right, Ms. Booth, do you have 10 

anything further for this -- 11 

  MS. BOOTH:  Sure. 12 

  THE COURT:  -- witness?  Yes. 13 

REDIRECT EXAMINATION 14 

BY MS. BOOTH:  15 

Q And you knew that he was a Tango Blast, right? 16 

A Yes, ma'am. 17 

Q And you gave that information to him. 18 

A Yes, ma'am. 19 

Q All right, and how many times have you done this 20 

particular procedure where you get the information there's a 21 

fugitive, you look it up, you go through your process, and then 22 

you have these ping orders done? 23 

  MR. HATLEY:  Judge, I would object to this also being 24 

asked and answered and relevant. 25 
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  THE COURT:  I'll overrule. 1 

BY MS. BOOTH:  2 

A I think I've only written two or three pen registers.  3 

It's kind of a new thing to me. 4 

Q Okay.  But this is the protocol you use? 5 

A Yes. 6 

Q All right.  And when you were speaking to the informant 7 

and he was telling you where -- the information about William 8 

Chance Wallace, isn't it true that the more information they 9 

give you about a subject, the better -- that that counts 10 

better? 11 

A Yes. 12 

Q As far as how do you evaluate, like if you have to do so 13 

much work to be able to erase or to -- I guess erase your 14 

criminal charges, isn't more information the way you want to 15 

go? 16 

  MR. HATLEY:  Objection, narrative and leading, your 17 

Honor. 18 

  THE COURT:  I'll sustain that. 19 

BY MS. BOOTH:  20 

Q How do you evaluate information that comes in from an 21 

informant? 22 

A I mean, and when an informant gives me information, I try 23 

to validate it and make sure that I can corroborate some of it.  24 

In terms of, you know, what he gets out of it, whatever 25 
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prosecutor's office that we're working through with that person 1 

usually takes in just the number of cases and makes sure that 2 

they're good cases that he can -- you know, that he helps us 3 

present. 4 

Q And let's talk about that.  Would you consider his 5 

information good on all of those cases? 6 

A Yes. 7 

Q All right, and I want to ask you what does it mean -- is 8 

it uncommon for fugitives to drop phones or change phone 9 

numbers? 10 

A I think it's common for most of your criminal element 11 

people to drop phone numbers, not just fugitives, but them as 12 

well. 13 

Q And what does it mean to you when a fugitive drops a phone 14 

or changes a number? 15 

A They're involved in either criminal activity or trying to 16 

avoid apprehension. 17 

  MS. BOOTH:  Okay, that's all that I have, your Honor. 18 

  THE COURT:  Mr. Hatley, anything further of this 19 

witness? 20 

  MR. HATLEY:  One or two more questions, Judge. 21 

RECROSS EXAMINATION 22 

BY MR. HATLEY:  23 

Q You didn't have any information that that was the 24 

intention about why the phone numbers were changed here, 25 
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correct? 1 

A Yeah, this one happened so quick that I didn't have that 2 

information, though. 3 

Q The informant that you relied on so heavily didn't say 4 

this is why or any type thing of that nature, correct? 5 

A No. 6 

Q And that wasn't in the affidavit more importantly, 7 

correct? 8 

A No, correct. 9 

  MR. HATLEY:  Pass the witness, your Honor. 10 

  THE COURT:  All right. 11 

FURTHER REDIRECT EXAMINATION 12 

BY MS. BOOTH:  13 

Q And since then and until now, is there any information at 14 

all that he ever lived in Austin? 15 

A No. 16 

  MS. BOOTH:  That's all I have, your Honor.  I'd ask 17 

for Mr. Rodriguez to testify. 18 

  THE COURT:  All right, you may step down. 19 

  THE WITNESS:  Thank you. 20 

 (Witness steps down) 21 

 (Pause) 22 

  THE COURT:  Come straight on up here and raise your 23 

right hand, Staci will swear you in. 24 

// 25 
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JOSE RODRIGUEZ, GOVERNMENT'S WITNESS, SWORN 1 

  THE COURT:  Come around and have a seat in the 2 

witness chair, please. 3 

  THE WITNESS:  Thank you, your Honor. 4 

DIRECT EXAMINATION 5 

BY MS. BOOTH:  6 

Q Mr. Rodriguez, would you please state your full name for 7 

the record? 8 

A Yes, Jose Rodriguez. 9 

Q And how are you employed, sir? 10 

A With the Texas Department of Public Safety. 11 

Q And what is your title there? 12 

A Special Agent. 13 

Q Now, back in May, if it's the same thing as it is now, 14 

what were your duties or where were you specifically working? 15 

A Specifically I'm assigned to the gang unit which we 16 

investigate gang members or gang activity and trends that are 17 

going on specifically in Austin and the Travis County -- 18 

counties around Travis County Correction. 19 

Q All right.  Now, how long have you done this?  How long 20 

have you been a -- first of all, how long have you been with 21 

DPS? 22 

A With DPS I've been eight years and I've been an agent for 23 

about three. 24 

Q All right.  Now, back in the spring of 2015, were you 25 
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called upon to become involved in an investigation concerning 1 

Mr. William Chance Wallace? 2 

A Yes, ma'am, I did. 3 

Q All right, and how is it that you got involved in this? 4 

A One of the key things that I was given to -- by my 5 

lieutenant was to investigate gangs, obviously since I'm part 6 

of the gang unit, and William Wallace, he was a confirmed gang 7 

member, I believe it was Tango Blast.  And my lieutenant, he 8 

gave me the case in order to see if we couldn't find him since 9 

he was a fugitive, had a warrant out for his arrest. 10 

Q All right, and how -- did you speak to any other 11 

investigator about this case to get more information? 12 

A I did, he was from here, Victoria.  And him and I, we 13 

started talking about the details of the case and what he was -14 

- what the -- what exactly the specifics were on the case, and 15 

we believed that the individual, William Chance Wallace, was 16 

probably going to be in the Austin area.  And that's one of the 17 

reasons why it was -- the case was kind of being transferred to 18 

Austin instead of remaining here in Victoria. 19 

Q All right, and what is it that made you believe that it 20 

would be an Austin case? 21 

A Besides the details that Shawn and I talked about, the 22 

other agent, was the fact that he had a 512 area code for his 23 

phone number. 24 

Q All right, and what did you do?  Did he give you that 25 
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phone number? 1 

A Yes, ma'am, he gave me the -- Shawn did, the other agent, 2 

he gave me that phone number. 3 

Q And he gave you the name of the Defendant. 4 

A Yes, ma'am. 5 

Q And did you go and do any research or any background check 6 

on who is this man, is there -- 7 

A Yes, ma'am. 8 

Q -- really a William Chance Wallace? 9 

A Yes, ma'am, I did through our databases, I went ahead and 10 

checked to see who he was.  It was just the basic driver's 11 

license check with his name, date of birth, and driver's 12 

license.  There was an active warrant out for his arrest at 13 

that time and -- 14 

Q And what was the warrant for; do you remember? 15 

A I don't remember the specifics.  It was something 16 

possession of a controlled substance.  It was going to be more 17 

than either one or two grams but less than 200 grams, and 18 

that's what the warrant was out for.  And then also the fact 19 

that he was a gang member as well. 20 

Q All right, did you search his background to see if he had 21 

any violence or anything in his background? 22 

A I did, and there was several what I would consider violent 23 

arrests which were aggravated assault, I believe. 24 

Q Did you write these in your affidavit when you sent it to 25 

Case 6:15-cr-00030   Document 68   Filed in TXSD on 07/15/16   Page 43 of 79



 Rodriguez - Direct / By Ms. Booth 

 EXCEPTIONAL REPORTING SERVICES, INC 

44

the judge? 1 

A Yes, ma'am, I did. 2 

Q All right, I want to draw your attention to Government's 2 3 

and 3 and I want to ask you to look at this and see if you 4 

presented this particular document to a judge there in Austin. 5 

 (Pause) 6 

A Yes, ma'am, I did. 7 

Q All right, and I want you to look at the peace officer's 8 

affidavit or court order -- 9 

A Yes, ma'am. 10 

Q -- specifically, and did you check -- is there some kind 11 

of -- any type of indices where you can check and see if 12 

besides the information to figure out if he is Tango Blast? 13 

A Yes, ma'am, there are certain databases that we do have 14 

here in Texas, one of them is TxGang (phonetic), and it's just 15 

here in Texas, nowhere else, and that one actually confirmed 16 

that, yes, he was a Tango Blast gang member. 17 

Q All right, so you checked that particular indices first. 18 

A Uh-huh. 19 

Q And you checked his criminal history; is that correct? 20 

A Yes, ma'am. 21 

Q All right, and did you recite in there -- on page eight 22 

did you recite his criminal history? 23 

A Yes, ma'am, I did. 24 

Q And what did you check to find out if he had a warrant or 25 
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not? 1 

A It's the same system, it was just going to be a driver's 2 

license check will get it for you or either a date of birth 3 

check with the name and date of birth -- 4 

Q All right. 5 

A -- and that came back with the -- it looks that I wrote 6 

down unlawful delivery of a controlled substance, penalty group 7 

one, four grams to 200 grams, and then the warrant number.  8 

That was given to me by the system check. 9 

Q And you -- so you knew there was a current warrant. 10 

A Yes, ma'am. 11 

Q You knew from your indices that he was a gang member. 12 

A That's correct. 13 

Q Now, the first number that was given to, I'm looking at 14 

Government's Exhibit Number 2, was 512-952-2295; is that 15 

correct?  Oh -- 16 

A No, no, no, the -- 17 

Q -- I gave you the wrong one.  I'm looking at Government's 18 

Number 2, excuse me, was 512-718-3402. 19 

A That's correct. 20 

Q All right, and that was the number that you used to go 21 

write your affidavit and then present it before the judge; is 22 

that correct? 23 

A Yes, ma'am. 24 

Q And how soon was it after you did that -- well, what did 25 
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you find out after you got your order from the judge? 1 

A Once it was signed I went ahead and activated it, the 2 

actual phone number to start receiving -- 3 

Q And what is it that you do when you say -- do you go to 4 

the phone company or the service provider and give them the 5 

court order? 6 

A Actually we have a tech unit that does that for us and we 7 

give them the order, the same one, just a copy of it and we 8 

tell them that we're going to need a ping order for this 9 

particular number, and we also give them the carrier.  And from 10 

there they submit it to the carrier and then they -- once all 11 

that has been taken care of and activated, we start receiving 12 

regular emails or -- I think that's really the only ways were 13 

emails. 14 

Q And when you're asking for a ping order, what does that 15 

ping -- what does a ping mean? 16 

A I'm sorry, the ping order is actually a GEO location, GPS 17 

location, just like if you were standing with your phone out 18 

trying to find directions, addresses, where you're trying to go 19 

to, similar system, the only thing is in this case it tells us 20 

exactly where whatever phone number we're looking at, where it 21 

is, and the certainty about how far away that actual location 22 

may be from where we received the GPS location. 23 

Q Okay, and how does the provider communicate with you about 24 

the information that comes from -- because you don't have a 25 
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machine that does that, do you? 1 

A No, ma'am, I do not. 2 

Q All right, you just give the court order to -- and what 3 

company was this that you gave the court order to? 4 

A I'd have to refer to my notes.  The first one was going to 5 

be Nextel/AT&T. 6 

Q All right, and the second one? 7 

A The second phone number was going to be AT&T. 8 

Q All right, so you provided them with this order and then -9 

- and your tech people do that communication.  Then how long is 10 

it before you find out any information? 11 

A Depending on when it goes in, the order and the company 12 

receives it, it could be anywhere for a couple of hours or 13 

maybe a day. 14 

Q All right, and could you tell or do you remember how fast 15 

this one came back? 16 

A I don't recall. 17 

Q All right, but how is it that they communicate with you? 18 

A It was going to be through email.  As soon -- they -- I 19 

couldn't remember the exact ones.  Normally it's ever 15 20 

minutes that we receive emails directly from the company on 21 

when the ping either was successful or wasn't.  Sometimes for 22 

whatever reason we receive one and nothing's there, or 23 

sometimes it is there, like in this case. 24 

Q All right, so if we're talking about the first ping -- the 25 
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first order authorizing a track and trace device and 1 

conditional ping register and all of those things that is asked 2 

for here, the three things that are asked for and granted by 3 

the Court, was there anything found with this number? 4 

A With the first number? 5 

Q Did you get any information off this first number? 6 

A No ma'am. 7 

Q All right -- 8 

A Absolutely zero. 9 

Q -- so what did -- how long did you wait before you called, 10 

not very long? 11 

A I don't recall.  I know Shawn and I, the other agent, we 12 

went -- I told him that there wasn't anything on there and he 13 

probably within a day or so or maybe a couple hours we were 14 

able to get another phone number. 15 

Q All right, and when you got the other phone number, did 16 

you take another affidavit and go to your prosecutor and go to 17 

your judge to get another order? 18 

A Yes, ma'am, I did. 19 

Q So nothing was done without a district court from Austin 20 

giving you permission to do it; is that correct? 21 

A That's correct, yes, ma'am. 22 

Q And, now, this process of where you get information on a 23 

fugitive and then you check your indices, your gang indices, 24 

your NCIC/TCIC, or wherever you go to check, is this the 25 
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process that you use and have -- how many times have you used 1 

it? 2 

A Oh, I don't know how many times.  It's pretty much on a 3 

daily basis whenever we're investigating somebody or looking 4 

somebody.  It's pretty much on a daily basis. 5 

Q Okay.  And so I want to show you what's been marked as 6 

Government's Exhibit Number 1.  Have you ever seen this before 7 

today? 8 

A No, ma'am, no. 9 

Q All right, have you ever heard the expression "quick 10 

warrant" before this case? 11 

A No, ma'am. 12 

Q All right, so what you do is you go to those indices, you 13 

find out that information, and then you proceed -- 14 

A Yes. 15 

Q -- is that correct? 16 

A Yes. 17 

Q And the -- after you did that, after you did the first one 18 

and then you called him and you got a second number and you 19 

went in, do you remember how long it was before you started 20 

getting information? 21 

A I couldn't recall.  If I may, may I refer to notes? 22 

Q Sure.  Are you referring to Government's 3? 23 

A Yes, Government 3. 24 

Q All right. 25 
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 (Pause) 1 

A Yeah, I'm not sure how quickly just besides the actual 2 

dates when it was filed from the courts from Exhibit Number 2 3 

and then Exhibit Number 3.  It would have been somewhere in 4 

between those times, but to give you an exact time I couldn't 5 

tell you how long it took. 6 

Q All right, and is it uncommon for fugitives that you are 7 

writing these -- or trying to get these orders signed to change 8 

phones? 9 

A Yes, ma'am, it's very common. 10 

Q Okay.  And if a fugitive changes phones, drops phones, 11 

what does -- what message does that send to you? 12 

A He's trying to thwart law enforcement in trying to find 13 

him. 14 

  MS. BOOTH:  I pass the witness, your Honor. 15 

  THE COURT:  All right, Mr. Hatley? 16 

  MR. HATLEY:  May it please the Court, your Honor? 17 

  THE COURT:  Go ahead. 18 

  MR. HATLEY:  Just to kind of start, my name's Micah 19 

Hatley and I'm going to ask you some questions like the 20 

prosecutor.  I know we've never met before. 21 

CROSS EXAMINATION 22 

BY MR. HATLEY:  23 

Q But to address what we just did -- and I'm going to look 24 

specifically at Government's Exhibits 2 and 3 in my questioning 25 
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predominantly so I'll try to refer to the one that I'm using. 1 

A Okay. 2 

Q The last question indicated that if someone changes 3 

phones, that's an attempt to thwart law enforcement, correct? 4 

A Yes, sir. 5 

Q But you don't have any specificity as to this case that 6 

that's why the phone change occurred.  There could be other 7 

legitimate reasons why people change their phones, correct? 8 

A Yes, sir. 9 

Q Billing or whatnot.  Some of these are phones that don't 10 

actually have an owner attached to them, correct? 11 

A Yes, sir. 12 

Q And these phones fit that bill, correct? 13 

A I couldn't tell you as far as recalling who the actual 14 

owner was as far as -- 15 

Q Did you research on who actually owned or who had 16 

registered the phones? 17 

A No, sir. 18 

Q Okay.  Do you feel like that's an important aspect of when 19 

you're presenting something to the judge that they know who the 20 

phone belongs to if you're asking to intrude on it? 21 

A It's a yes question.  May I explain? 22 

Q Yes. 23 

A Sometimes the -- depending on what type of carrier, 24 

especially like a Nextel one, it's one of these phones that 25 
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there never will be anybody -- a named attached to the phone.  1 

It's going to be one that you just activate and go on.  So as 2 

far as that, I understand that, yes, it is a yes question.  But 3 

as far as whether there will be somebody attached to the phone 4 

as far as a registered owner or something like that, sometimes 5 

there won't be because there's a lot of just these phones that 6 

you just activate on your own. 7 

Q Sure, it's a common thing for -- in today's world for -- 8 

to (indiscernible) 9 

A Yes, sir. 10 

Q In this particular case, my question is specifically did 11 

you inquire on who the owner of these phones were? 12 

A Besides just the facts that I was receiving from the case 13 

agent, no, sir. 14 

Q Okay.  The -- you would agree with me that these orders 15 

allow you to obtain information that's specific and private to 16 

that individual as to their location, correct? 17 

A Yes, sir. 18 

Q All right.  If you got the wrong phone number or if you 19 

got notice that the phone belonged to someone other than who 20 

you're looking for, that would be troubling that your agency 21 

(indiscernible) their location, correct? 22 

A Yes, sir. 23 

Q I mean, they could be on the toilet at their house or 24 

whatnot, you know.  There's some information that you could 25 
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receive that could be very intrusive if you don't know who the 1 

owner of the phone is, correct? 2 

A Yes, sir. 3 

Q And in this particular case, your testimony is that you 4 

don't know and that you didn't research it, correct? 5 

A That's correct. 6 

Q Now, specifically to a question that was asked of you by 7 

the prosecutor is that sometimes when you have these GoPhones -8 

- not -- is it okay for me to call them GoPhones? 9 

A Sure. 10 

Q I know they're called many different things, and if 11 

there's a better way to say it, then just direct me that way.  12 

But in this particular case you indicated or at least it seemed 13 

to be that the indication was that if someone does change 14 

phones, that is one indication that they're trying to disguise 15 

themselves from law enforcement, correct? 16 

A Yes, sir. 17 

Q And we talked about there are other legitimate ways, but 18 

that's -- that has nothing to do with what you put in your 19 

affidavit, correct?  Because in the first one, before you ever 20 

even knew that there was a change of the number, you used the 21 

exact language as you did the second time, correct?  And I'll 22 

direct you to line 35, Government's Exhibit Number 2 -- and I'm 23 

trying to find the page number, I'm sorry.  It's the second 24 

page of your affidavit. 25 
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  MS. BOOTH:  It's 11. 1 

  MR. HATLEY:  What? 2 

  MS. BOOTH:  Eleven on page 19, isn't it? 3 

  MR. HATLEY:  May I approach the witness, your Honor? 4 

  THE COURT:  You may. 5 

BY MR. HATLEY:  6 

Q Do you see this is marked Government's Exhibit Number 2, 7 

correct? 8 

A Yes. 9 

Q This has to do with the phone number that's designated as 10 

512-718-3402. 11 

A Yes. 12 

Q I'm holding a copy of what appears to be an exact copy of 13 

yours that was handed to me by the Government just for carry 14 

purposes.  So I'm on the second page of your affidavit, which 15 

would be here. 16 

A Thirty-five? 17 

Q Correct.  And on line 35, this is the very first number 18 

that you had obtained from your case agent, correct? 19 

A Yes. 20 

Q All right.  And on this affidavit you tell the magistrate 21 

who's looking at this -- or judge, I can't recall which -- I 22 

think one was a magistrate and one was a district judge; is 23 

that correct? 24 

A I couldn't recall. 25 
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Q Okay.  The -- you say that there was an attempt to thwart 1 

law enforcement, correct? 2 

A Yes. 3 

Q Now, what I'm saying is, is that you used the exact same 4 

language on page eight of the Government's Exhibit 3, line 5 

number 41, as you do in Government's Exhibit Number 2 saying -- 6 

and I'm using the exact words -- that he's attempting to thwart 7 

law enforcement.  What you're -- what you mentioned earlier is 8 

that sometimes when people change phones, that could be an 9 

indication, but you don't have any specific facts to say that, 10 

correct? 11 

A That was my belief -- 12 

Q Okay. 13 

A -- from my previous experience with gang members, 14 

warrants, and their changing their phones frequently. 15 

Q But in specifically the changing phone numbers, that's not 16 

a reason in this case because you use the same language before 17 

you ever knew he would change phone numbers, correct? 18 

A As far as the first one? 19 

Q Right. 20 

A Yes. 21 

Q Obviously you can't see -- 22 

A Can you repeat the question? 23 

Q You cannot see the future, correct? 24 

A Yes. 25 
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Q I mean, I -- 1 

A I see what you're saying. 2 

Q Right, and I didn't mean -- 3 

A For the second one I could say that, for the first one, 4 

yes, sir. 5 

Q Right.  But so it's fair to say that some of the same 6 

language was utilized, and in some cases -- and we all do this 7 

-- it was -- probably was copied and pasted, correct? 8 

A Well, may I explain? 9 

Q You may. 10 

A Depending on the way you're reading it here, you're trying 11 

to tell me that what I was writing here is about both of the 12 

phone numbers.  But what I'm telling you is, is here (witness 13 

indicates), where the phone number is a 512 area code -- 14 

Q Right. 15 

A -- and he's in Austin, but yet he was supposed to be down 16 

here, so that's what I mean about thwarting law enforcement.  17 

It's not just specifically the phone numbers, it's the area 18 

code that we thought that he was supposed to be down here yet 19 

he was -- he has a phone number out of Austin. 20 

Q Okay, so let's talk about that, all right?  So first off 21 

we can just put to rest that the thwarting law enforcement 22 

didn't have anything to do with changing phone numbers.  That 23 

wasn't something that you specifically put in your affidavit, 24 

nor is it something that was in your mind.  You already had a -25 
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- or a hypothesis about what that meant, correct? 1 

A Yes, sir. 2 

Q Okay.  However, you would agree with me that you don't 3 

specifically articulate any facts in this affidavit that would 4 

give somebody, a magistrate or a judge, an idea about how you 5 

came up with that, right?  You just say simply and conclusory 6 

that he's trying to thwart law enforcement, right? 7 

 (Pause) 8 

A Well, no.  I put in there that the area code 512 is 9 

predominantly central Texas, including Austin, -- 10 

Q Now, you -- 11 

A -- and -- 12 

Q -- heard earlier that he had a warrant out for his arrest, 13 

right? 14 

A Yes, sir. 15 

Q You know now that that's a probation warrant, correct? 16 

A I know now, yes. 17 

Q You know now. 18 

A Yes. 19 

Q So by having -- let's just say generally by having a 20 

warrant or being on probation, that doesn't necessarily 21 

restrict somebody from being on -- from traveling from Victoria 22 

to Austin, does it? 23 

A No, sir. 24 

Q Okay.  So if you have a legitimate reason why he may have 25 
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been traveling to Austin or believed to be, you don't know 1 

that, correct? 2 

A That's correct. 3 

Q So it's not fair to just generally say because someone has 4 

an Austin phone number and they're on probation or they have a 5 

warrant that they're trying to thwart law enforcement, right? 6 

A True. 7 

Q Okay. 8 

A Correct. 9 

Q I mean, generally if he's on probation assuming, which he 10 

was you saw, he might have a travel permit that allows him to 11 

go to Austin for work, right? 12 

A Yes, sir. 13 

Q And maybe his job is predominantly in Austin and that he 14 

has a 512 phone number, correct? 15 

A Yes, sir. 16 

Q You all didn't know any of that information, right? 17 

A I believe at the time that the warrant was written, he was 18 

supposed to be in Victoria -- 19 

Q Okay, well -- 20 

A -- and then he was -- had a -- the area code, the phone 21 

number out of Austin.  I think that's the only thing that I 22 

remember knowing about that. 23 

Q Okay, well, how did you know he had to be in Austin?  I 24 

mean -- 25 
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A I don't recall right now. 1 

Q But you would agree with me that that's not specifically 2 

articulated within your affidavit, correct? 3 

A Besides that one sentence there, beyond that, no, sir. 4 

Q Right.  So I guess the point is instead of getting into a 5 

debate on what could have happened -- 6 

A Yes, sir. 7 

Q -- looking specifically at the plain language within your 8 

affidavit, you articulate that there is reason to believe that 9 

he was attempting to thwart law enforcement, but what we're 10 

agreeing is that you don't specifically articulate any facts 11 

that would give a magistrate or a judge the detail that would 12 

be necessary to know how thwarting law enforcement is going on, 13 

correct?  It's just a conclusion looking just at the language 14 

here, not about what you meant that day. 15 

A Yes, sir. 16 

Q Okay.  So the -- and you would agree with me that the  17 

active   warrant   has  a  Cause  Number  12-826813-V,  18 

correct? 19 

A Yes, sir. 20 

Q Did you ask or did you look or was it -- first off, let's 21 

answer this question.  Did you ask or look to see what was 22 

going on with that active warrant? 23 

A No, sir. 24 

Q Did it strike you as strange that the warrant number 25 

Case 6:15-cr-00030   Document 68   Filed in TXSD on 07/15/16   Page 59 of 79



 Rodriguez - Cross / By Mr. Hatley 

 EXCEPTIONAL REPORTING SERVICES, INC 

60

beginning with a 12, I don't know how Austin does their 1 

numbers, but that would possibly indicate the warrant was from 2 

2012? 3 

A No, sir. 4 

Q That didn't go into what your duties were? 5 

A No, sir. 6 

Q No one told you that this was a probation warrant, 7 

correct? 8 

A Correct. 9 

Q Now, are you familiar with your -- in your role as a law 10 

enforcement officer about what probation and community 11 

supervision is? 12 

A Yes, sir. 13 

Q Okay.  Do you understand, and I think you would agree with 14 

me, that someone's on probation or supervision, they can 15 

violate their provisions of supervision without actually 16 

committing a crime, correct? 17 

A Yes, sir. 18 

Q So the -- a warrant, in other words, could be for 19 

something that's not ongoing criminal activity, correct? 20 

A Yes, sir, it could. 21 

Q Okay.  In regards to probation (indiscernible) 22 

A Yes, sir, yes, sir. 23 

Q You didn't investigate nor is it in the plain language of 24 

your affidavit about what that warrant was for, if it was 25 
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probation or not, correct? 1 

A That's correct. 2 

Q So, in other words, in fairness to you because you didn't 3 

know, but you would agree with me that your affidavit doesn't 4 

tell the magistrate that this was a probation warrant for 5 

technical violations. 6 

A It -- my warrant does not include that. 7 

Q Okay.  In fact, one could read it that he has an active 8 

warrant for unlawful delivery of a controlled substance penalty 9 

group one, four grams to 200 grams or less.  While that may be 10 

true, the reality is as you know now is that that's -- that it 11 

was a warrant for probation violation for that, correct? 12 

A Ask the question again. 13 

Q The point is you didn't put it that it was a probation 14 

violation warrant, not because you -- you just didn't know what 15 

it was, correct? 16 

A That's correct. 17 

Q But my -- but as your experience as a law enforcement 18 

agent and knowing about community supervision, that's 19 

significantly different than not having been prosecuted for a 20 

first degree felony offense, correct?  In other words, someone 21 

has -- a drug dealer has a warrant out that they haven't been 22 

prosecuted on because they were -- they had -- there was an 23 

investigation and there was a warrant issued that articulated a 24 

first degree felony, correct, and they had been on the run and 25 

Case 6:15-cr-00030   Document 68   Filed in TXSD on 07/15/16   Page 61 of 79



 Rodriguez - Cross / By Mr. Hatley 

 EXCEPTIONAL REPORTING SERVICES, INC 

62

they had never been prosecuted or brought to court, that's a 1 

completely different scenario than if that person had gone to 2 

court, pled guilty, or been found guilty and then placed on 3 

community supervision, correct? 4 

A I think so.  What you're telling me -- what your question 5 

is, is that he had already -- your client had already been 6 

adjudicated and he was on supervision, community supervision, 7 

and he violated it and that was the warrant. 8 

Q Right. 9 

A And that's different from having somebody who's being 10 

investigated, police officer puts out a warrant for his arrest. 11 

Q Yes, sir. 12 

A You're telling me those two are different. 13 

Q Right. 14 

A They're different situations, but as far as the warrant 15 

goes, a warrant's a warrant. 16 

Q I understand. 17 

A So I don't know about the details of it or anything so -- 18 

Q And I think you answered my -- 19 

A Okay, okay. 20 

Q -- question.  I appreciate that. 21 

A Okay, okay. 22 

Q What we're trying to establish is there is a different 23 

scenario, right?  In one a person -- someone's answering for 24 

their crime -- 25 
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  MS. BOOTH:  Well, your Honor, and he's already talked 1 

about this.  I've been sitting here, your Honor, this is 2 

repetitious. 3 

  THE COURT:  It is. 4 

  MS. BOOTH:  It's already asked and answered. 5 

  THE COURT:  I think we've gone over it. 6 

  MR. HATLEY:  Well, one other point, just -- 7 

  THE COURT:  Okay. 8 

BY MR. HATLEY:  9 

Q The other thing that you put in your affidavit is that you 10 

articulate that he was a fugitive as defined by 38.01 of the 11 

Texas Penal Code. 12 

A Yes, sir. 13 

Q You understand, too, as a law enforcement agent there are 14 

certain offenses that that definition specifically applies to, 15 

correct? 16 

A No, I did not. 17 

Q Well, why did you use that as a specific definition in 18 

terms of -- in your affidavit? 19 

A The -- you'll -- the client, William Wallace, he had -- he 20 

was a fugitive from justice.  I looked up what fugitive from 21 

justice was and that's when I put in 38.01. 22 

Q Are you -- 23 

A What you told me as far as there's specific offenses that 24 

somebody can be a fugitive and not be a fugitive from, that's 25 
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the first time I've ever heard of that. 1 

Q Well, under Chapter 38, you are familiar that there are 2 

certain criminal offenses that are -- 3 

  MS. BOOTH:  Your Honor, now, he's already answered 4 

that, too.  We talked about that.  He said he didn't know that, 5 

he said, now, the definition of a fugitive is this.  He doesn't 6 

-- 7 

  THE COURT:  Let him ask the question and then object, 8 

Ms. Booth. 9 

  MS. BOOTH:  Yes, your Honor. 10 

  THE COURT:  Ask the question and then I'll hear if 11 

there's an objection. 12 

  MS. BOOTH:  It's repetitive. 13 

BY MR. HATLEY:  14 

Q You understand that under Chapter 38, there are specific 15 

criminal offenses versus this being a definition, correct? 16 

A No, sir. 17 

Q Okay. 18 

  MR. HATLEY:  I'll pass the witness, your Honor. 19 

  THE COURT:  Anything further for this witness, 20 

Ms. Booth? 21 

  MS. BOOTH:  Yes, sir. 22 

  THE COURT:  Okay. 23 

// 24 

// 25 
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REDIRECT EXAMINATION 1 

BY MS. BOOTH:  2 

Q If you stop somebody on the road and you run them and a 3 

warrant pops up, does it make a difference whether that warrant 4 

is for a probation revocation or for someone that hasn't been 5 

adjudicated yet? 6 

  MR. HATLEY:  Objection, relevance. 7 

  MS. BOOTH:  This is -- 8 

  THE COURT:  Overruled. 9 

A No, ma'am. 10 

Q Does that make -- or do you go behind the orders of a 11 

court to decide whether or not you're going to arrest someone? 12 

A No, ma'am. 13 

Q All right, did this man have a valid warrant? 14 

A Yes, ma'am, as far as I was aware. 15 

Q All right, and according to 38.01 of the Texas Code of 16 

Criminal Procedure, a person that has a valid warrant is 17 

considered a fugitive from justice, isn't he? 18 

A That's correct. 19 

Q All right.  Now, much to do was on this wording of a 20 

person thwarting law enforcement.  I want to draw your 21 

attention, do you use that word in two different places in 22 

Government's Exhibit Number 3?  I'd like to draw your attention 23 

first to Government's Exhibit Number -- let's start with Number 24 

2, and we will go to the first page of your affidavit -- 25 

Case 6:15-cr-00030   Document 68   Filed in TXSD on 07/15/16   Page 65 of 79



 Rodriguez - Redirect / By Ms. Booth 

 EXCEPTIONAL REPORTING SERVICES, INC 

66

A Yes, ma'am. 1 

Q -- and I believe that was on line 35, all right? 2 

A Yes, ma'am. 3 

Q And when you're talking about thwarting law enforcement, 4 

at that point aren't you talking about the fact that he is a 5 

gang member, that there is a warrant that was issued in 6 

January, he has obviously -- using a number from a different 7 

location than where he's from, you understand how gangs work, 8 

is that what you're talking about on that first page? 9 

A Yes, ma'am. 10 

Q All right, and do you have that same paragraph on 11 

Government's Exhibit Number 3? 12 

A Yes, ma'am. 13 

Q All right, and is that what you're referring to when 14 

you're talking about thwarting law enforcement? 15 

A Yes, ma'am. 16 

Q Now, is there a paragraph on Government's Exhibit Number 3 17 

that again talks about thwarting -- and I believe it's on line 18 

11, I could be wrong, thwarting -- yeah, thwarting law 19 

enforcement and in that, on Government's Number 3, that 20 

paragraph does not exist in Government's 2, does it? 21 

A No, ma'am. 22 

Q All right.  And in that paragraph, you're talking 23 

specifically about the other number; is that right? 24 

A That's correct. 25 
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Q So this expression, "thwarting law enforcement," is used 1 

in two contexts; is that correct? 2 

A Yes, ma'am. 3 

Q All right.  And were -- excuse me, I just want to show you 4 

-- it's really not important, but on Government's Exhibit 5 

Number 4, this is a message that you sent.  Did you send that 6 

message to Mr. Hallett, Special Agent Hallett, -- 7 

A I did. 8 

Q -- to tell him where to go specifically? 9 

A Yes, ma'am. 10 

  MS. BOOTH:  All right, that's all I have, your Honor. 11 

  THE COURT:  Anything further, Mr. Hatley? 12 

  MR. HATLEY:  No, your Honor. 13 

  THE COURT:  You may step down, thank you.  Your next 14 

witness, Ms. Booth? 15 

 (Witness steps down) 16 

  MS. BOOTH:  Your Honor, that's -- I'm going to rest, 17 

your Honor. 18 

  THE COURT:  Okay, Mr. Hatley, do you have any 19 

witnesses? 20 

  MR. HATLEY:  No, your Honor. 21 

  THE COURT:  Okay, all right.  Mr. Hatley, articulate 22 

exactly why you believe your motion should be granted. 23 

MR. HATLEY:  Judge, may I approach and -- 24 

THE COURT:  Yeah. 25 
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MR. HATLEY:  Judge, specifically what -- if you look 1 

at the -- if you look at Government's Exhibits 2 and 3, what 2 

this is is a unique situation.  It's not a warrant but I think 3 

there's debate within the courts whether or not there needs to 4 

be a Fourth Amendment type standard.  But what it does, and I 5 

think it's undisputed, is that when you seek out this 6 

information, there has -- it has to be pursuant to what's 7 

referred to as an ongoing criminal activity.  The Court heard 8 

evidence specifically in Government's Exhibit 1 that this was a 9 

warrant that was for a violation of probation.  There was no 10 

specific criminal activity that was articulated within the 11 

warrant or itself.  But presuming that the Government had -- 12 

that they looked at it and they didn't do any investigation 13 

whatsoever onto the warrant and they were just trying to 14 

apprehend a felon, what they did, if you look at the language 15 

within the Government's Exhibit 2 and 3, there was nothing that 16 

either magistrate could look at that would articulate any 17 

ongoing criminal activity.  Basically what they said was this 18 

guy has an arrest warrant, he's a gang member, help us find 19 

him.  And I don't believe that that's what the statute and what 20 

the intrusion that this provides gives the Government authority 21 

for -- an example that I would give, your Honor, is that in the 22 

instance where someone actually did have a warrant that had not 23 

been served for the unlawful delivery of a controlled substance 24 

for this, someone who had been accused of dealing drugs and 25 
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hadn't answered for their crimes, law enforcement has typically 1 

in the past sought out information to establish evidence of 2 

that ongoing criminal activity, first is where they were 3 

dealing drugs to establish a chain of where they were or things 4 

of that nature.  In this particular case, we don't have any of 5 

that.  There is nothing that's ongoing criminal activity other 6 

than they're trying to execute an arrest warrant.  They don't 7 

have any specific or reliable information that he's thwarting 8 

law enforcement.  So even if -- basically inside the affidavit 9 

it's just concluding without any specific facts that there was 10 

reliable information that they had that he was committing a 11 

crime.  Now, if you look at Chapter 38, which is why I brought 12 

that up, that's specifically a statute that has things like 13 

failure to appear, hindering apprehension, other actual 14 

criminal activities that can be performed by someone that's a 15 

fugitive or someone that's helping a fugitive.  In this 16 

particular case nothing inside their affidavit indicated that 17 

he was committing one of those crimes, so simply and 18 

specifically it is our position that in order to get a ping 19 

order, and specifically to intrude on someone's right of 20 

privacy within their location, which I think has been 21 

established with the courts, to do that you have to show the 22 

court maybe not probable cause, but you have to show that there 23 

is ongoing criminal activity.  And I believe that just by the 24 

plain language of that and the testimony, that the Government 25 
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failed to establish that there was ongoing criminal activity.  1 

And what I -- 2 

THE COURT:  So you're -- you claim it's an invalid 3 

ping order. 4 

MR. HATLEY:  Yes, your Honor. 5 

THE COURT:  And they can't get the ping order just 6 

simply because he's a fugitive. 7 

MR. HATLEY:  That's correct. 8 

THE COURT:  Okay, all right, okay. 9 

MR. HATLEY:  That's correct.  And that's -- so what 10 

we have here is we merely have that they have information that 11 

he's a fugitive.  We didn't have the confidential informant 12 

come and say that Mr. Wallace was dealing drugs or Mr. Wallace 13 

is engaged in gang activity, only that I'm trying to help 14 

myself out without really establishing how reliable this person 15 

is to the Court or really what information he had previously 16 

had.  They provided just that he's got a warrant out for his 17 

arrest and that he's a gang member.  In fact, the evidence that 18 

was presented today by the Government shows the Court this 19 

particular arrest warrant was not for an ongoing crime, it was 20 

for a violation of probation which was an arrest warrant. 21 

So we move forward.  Does an arrest warrant give the 22 

Government the right to get a ping order?  And I don't believe 23 

the plain language of the statute gives that either in State 24 

law or in the Federal statutes that are required.  There has to 25 
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be -- there has to show that there's been ongoing criminal 1 

activity, and I believe that they fail in that regard. 2 

Further and specifically, Judge, it appears that 3 

these statutes that are articulated and utilized by law 4 

enforcement don't -- or at least arguably don't require 5 

probable cause.  Now, the Government I believe in one of their 6 

responses indicated that they did have probable cause.  But I 7 

don't believe that's the standard and we would object that 8 

that's an unconstitutional violation.  If you're giving the 9 

Government the right to intrude on someone's privacy and their 10 

phone and the data that's in the phone, and specifically in 11 

their location, whether they're inside their home or somewhere 12 

that the Government doesn't have any reliable information on, 13 

that that would specifically violate the Fourth Amendment, and 14 

that being because to engage in a search where someone has a 15 

right to privacy, as in their location, would and should 16 

require probable cause.  So just on the face of the statute we 17 

would also object on it being unconstitutional.  But I don't 18 

think we need to get that far because I think we can just look 19 

at what we've got.  And we're not looking at a probable cause 20 

standard.  And because it's just an arrest warrant without 21 

further articulation of any crime, I believe that that's enough 22 

for the Court to hold that the requirements under these very 23 

specific and limiting statutes to get cell phone information 24 

haven't been met in Government's 2 or 3.  They specifically 25 
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were just talking here about Government's 3.  And without that 1 

information as the testimony showed, they wouldn't have been 2 

able to locate my client; and, therein, when they located my 3 

client, any and all things that we really didn't go over today 4 

that they found that are the basis of this indictment should be 5 

suppressed, should be -- excuse me, Judge, should be suppressed 6 

as fruit of the poisonous tree, your Honor. 7 

THE COURT:  It appears you're plowing new ground here 8 

to some extent, because what is missing from your brief is a 9 

Fifth Circuit case -- 10 

MR. HATLEY:  That's correct. 11 

THE COURT:  -- that addresses this. 12 

MR. HATLEY:  I did -- I was not able to find -- 13 

THE COURT:  Or really any other circuit opinions. 14 

MR. HATLEY:  I was able to find -- 15 

THE COURT:  You've got a district court. 16 

MR. HATLEY:  Yes, your Honor, I was -- 17 

THE COURT:  Okay, right, yeah, all right. 18 

MR. HATLEY:  I was able to find a couple of 19 

magistrate opinions that were published from the Southern 20 

District and I believe from the District of Maryland that I 21 

thought had some very good synopsis of what the Government 22 

needed in order to utilize this in regard to an arrest warrant.  23 

I don't believe they're exactly analogous but I do believe they 24 

would help the Court kind of use this and compare to see what 25 
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kind of facts we have here.  But some of the -- I believe it's 1 

-- I believe it is new territory, Judge, to some extent.  And, 2 

of course, -- 3 

THE COURT:  Well, it is.  It's an evolving area.  I 4 

mean, just as Agent Hallett said earlier when he said he's just 5 

now getting familiar with ping orders and so forth. 6 

MR. HATLEY:  Right. 7 

THE COURT:  I mean, this is developing technology 8 

and, you know, there are going to be a lot of decisions 9 

rendered and, as often happens, interpreting the various 10 

statutes that are involved.  And we'll see more and more as we 11 

go along.  But so far there's nothing directly on point. 12 

MR. HATLEY:  Just to -- I think there's a case called 13 

Guerrero out of the Fifth Circuit, and it's a fairly recent 14 

case but I think it discusses the fact that probable cause 15 

isn't needed.  And I can't recall exactly its holding but it's 16 

a relatively new case.  The Government may be familiar with it.  17 

But it's -- it addressed something to the extent that a 18 

violation of this -- not having probable cause, it's not 19 

essential and that there's civil remedies available.  It was 20 

somewhat of a confusing opinion but the Court may want to refer 21 

to that one as well as -- but it seemed like the Court was 22 

inviting this argument on maybe different facts. 23 

THE COURT:  Right. 24 

MR. HATLEY:  And so -- but in essence, again, I think 25 
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we can distinguish our situation from that in the sense that if 1 

you just look at the plan language of the statute and the lack 2 

of articulation within the affidavit, it's at least our 3 

argument is that you don't meet the even the minimal 4 

requirements that are there for a magistrate to have issued 5 

these.  And I understand some of the limitations and dynamics 6 

of when you're trying to do the best work you can and apprehend 7 

people, but I think the difference is is that these -- this 8 

type of intrusion as the Court mentioned is no new and so many 9 

people have overreaching concerns about it is that I believe 10 

that the courts would want these limitations prescribed through 11 

very specifically and not just if we need to find somebody, we 12 

just go to the court without probable cause and get them 13 

granted.  So you know our position, your Honor. 14 

THE COURT:  I do. 15 

MR. HATLEY:  You've heard the evidence and -- 16 

THE COURT:  Okay. 17 

MR. HATLEY:  -- we believe that -- 18 

THE COURT:  All right. 19 

MR. HATLEY:  -- it should be suppressed based on 20 

those two reasons but preserving an objection based on 21 

constitutionality of the statute as well should the Court rule 22 

one -- rule the other way. 23 

THE COURT:  Okay, all right. 24 

MR. HATLEY:  Thank you, Judge. 25 
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THE COURT:  Very well, I understand your position.  1 

Ms. Booth, do you have anything that you want to add by way of 2 

response? 3 

MS. BOOTH:  I do want to respond in this way, your 4 

Honor. 5 

THE COURT:  Okay. 6 

MS. BOOTH:  This is a situation where we have an 7 

informant that has been proven reliable, he delivered at least 8 

eight cases, this was one of them, with information that is 9 

true, was obviously true.  They took that information, they did 10 

a background search to see if it was -- if they could verify 11 

what was going on.  It was sent to DPS in Austin, they verified 12 

that he was a violent member of a very serious gang in the 13 

State of Texas, that he had numerous convictions, felony 14 

conviction, for violent crime, burglary, aggravated assault, 15 

all different types of felony offenses, that there was a valid 16 

warrant.  And when you look at 38.01, the definition -- and 17 

that is the only definition in Texas law -- of a fugitive is a 18 

person with a valid warrant against them.  A fugitive from 19 

justice is a person with a valid arrest warrant.  Well, that's 20 

what we've got here a valid arrest warrant.  They did a proper 21 

protocol and predicate, they -- there's a warrant, then they 22 

went and got a second warrant, then they went and got a third 23 

warrant based on more information.  I mean, your Honor, I don't 24 

know what else the Government could do, everyone working 25 
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through the court system to try to get this right.  And all -- 1 

both of the agents testified that this is what they believed to 2 

be true and they followed the protocol that they follow on 3 

numerous occasions.  And certainly suppression is not the 4 

answer to this question. 5 

THE COURT:  All right, obviously since it's a matter 6 

that will typically be appealed, because this is the key to the 7 

case, if this is not -- evidence is not suppressed, well, then 8 

there's not a whole lot of defense left for this type of 9 

charge.  So let me consider the evidence that's been presented 10 

and do a little further research on the law and I'll issue a 11 

decision shortly.  Okay, all right.  Is there anything further 12 

we need to address today? 13 

MR. HATLEY:  No, your Honor, we'll await your ruling.  14 

And if we need to address further scheduling issues, Ms. Booth 15 

and I can confer and we can get back to the Court. 16 

THE COURT:  Very well, all right.  Mr. Wilkinson, as 17 

you are aware, I've asked you to sit second chair, obviously 18 

without compensation as you understand under our CJA rules.  19 

Sarah mentioned to me when I arrived today that you have some 20 

history with Mr. Wallace -- 21 

MR. WILKINSON:  I do. 22 

THE COURT:  -- as a prosecutor -- 23 

MR. WILKINSON:  I did. 24 

THE COURT:  -- which would typically create a 25 

Case 6:15-cr-00030   Document 68   Filed in TXSD on 07/15/16   Page 76 of 79



  

 EXCEPTIONAL REPORTING SERVICES, INC 

77

conflict.  Have you discussed that with Mr. Wallace? 1 

MR. WILKINSON:  I discussed it with Mr. Hatley and 2 

asked him to discuss it with Mr. Wallace. 3 

THE COURT:  All right.  Bring Mr. Wallace up if you 4 

would.  Mr. Hatley, have you discussed it with Mr. Wallace 5 

about whether Mr. Wilkinson should be allowed to stay on this 6 

case or -- 7 

MR. HATLEY:  I did, Judge.  When we walked in I asked 8 

Mr. Wallace if he recognized Mr. Wilkinson because there had 9 

been some previous issues, and he did.  I told my client that 10 

Mr. Wilkinson was interested in taking some Federal 11 

appointments and that I would like him to assist me in the 12 

case.  And I don't -- he didn't indicate that he had an 13 

objection. 14 

THE COURT:  So nothing about your previous 15 

relationship with Mr. Wilkinson when he was a prosecutor over 16 

in the State court that would cause you any concern of him 17 

representing you here today? 18 

THE DEFENDANT:  No, sir. 19 

THE COURT:  And so if there is -- to the extent there 20 

would be a conflict, are you waiving it, are you wanting him to 21 

continue to stay on the case and try to help you? 22 

THE DEFENDANT:  Yes, sir. 23 

THE COURT:  Okay, all right.  Well, it looks like 24 

you've been informed by competent counsel about your right to 25 
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have him removed from the case if you feel any concern at all 1 

about any potential conflict.  I don't see that there's a 2 

conflict right now.  If anything, I guess it would probably 3 

work to your advantage since the prosecutor is now on your 4 

defense team. 5 

THE DEFENDANT:  Yes, sir. 6 

THE COURT:  So, all right, I'll allow him to stay on, 7 

thank you.  All right, very well.  Okay, all right, that 8 

concludes the hearing, thank you.  If I don't see any of you, 9 

which I may not, I will be here I think on Wednesday, but 10 

everybody have good holidays and be very safe and careful on 11 

the roads.  Thank you. 12 

 (Judge/Clerk confer) 13 

  THE COURT:  Yeah, we'll set this for a pretrial in 14 

February. 15 

  MS. BOOTH:  February. 16 

  THE COURT:  Give them the time and the date. 17 

  THE CLERK:  I will, Judge. 18 

(This proceeding was adjourned at 3:08 p.m.) 19 

 20 

 21 

 22 

 23 

 24 

 25 
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