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INTRODUCTION 
 

This case arises from the 2016 contest for Ravalli County District Judge 

between Plaintiff Robert Myers and Judge Jeffrey Langton.  Myers asserted during 

the campaign that Judge Langton was unfit for office.  Montana’s Office of 

Disciplinary Counsel (ODC), the state agency established to enforce the state’s 

rules of professional conduct, filed two complaints against Myers during the early 

portion of the campaign, at least one of which came at the behest of Judge 

Langton. 

During the closing weeks of the campaign, Myers published campaign 

advertisements asserting that Judge Langton had abused his power as a judge by 

having impermissible conflicts of interest in criminal cases when he was the 

presiding judge.  In one case, he was accused of purchasing illegal drugs from, and 

providing alcohol to, a 13-year-old boy over whom he later sat in judgment. These 

allegations are corroborated by sworn affidavits. 

In January 2017, ODC filed a third complaint against Myers based upon 

these later campaign advertisements.  Myers has since been preparing his defense 

to this latest ODC complaint, which includes marshaling additional evidence of 

illegal drug use and other evidence of Judge Langton’s abuses of power.  

Last week, these efforts ground to a halt when Myers received a telephone 

call from the Missoula County Sheriff’s Department.  A sheriff’s detective stated 
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 2 

that Judge Langton had filed a criminal defamation complaint against Myers based 

upon Myers’ campaign statements.  The detective stated further that he was 

“investigating” the criminal complaint and “interviewing” witnesses.   

The ODC’s multiple disciplinary complaints against Myers did not deter him 

from exposing Judge Langton’s misconduct.  So now the government has doubled-

down by threatening him with criminal prosecution based upon Mont. Code Ann. § 

45-8-212, a patently unconstitutional criminal defamation statute. 

The government is also “investigating” witnesses who are needed by Myers 

to defend himself against its pending attorney disciplinary charges.  When these 

witnesses discover that there is an investigation of Myers for criminal defamation 

based upon Myers’ allegations of misconduct by Judge Langton, they will become 

hesitant, to put it charitably, about testifying regarding their own knowledge of 

Judge Langton’s misconduct. 

Myers is therefore asking this Court to promptly strike down Mont. Code 

Ann. § 45-8-212 as unconstitutional not only to prevent the State from criminally 

prosecuting him, but also to encourage other witnesses to come forward without 

fear that their testimony about Judge Langton’s misconduct will result in them 

being charged with criminal defamation. 
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STATEMENT OF FACTS 

I.   ODC’s First Complaint Against Myers  
  

On or about January 14, 2016, Judge Langton announced his campaign for 

re-election to the position of District Judge in Ravalli County.  Verif. Complaint,  ¶ 

13.  Myers announced his campaign to challenge Judge Langton on March 15, 

2016. Verif. Comp.  ¶ 15.   

Myers’ campaign included informing voters that Judge Langton was unfit 

for office by describing for voters instances in which he abused his power.  Id. ¶ 

16.  For example, the Montana Supreme Court publicly reprimanded Judge 

Langton in September 2005 for his “conduct involving past alcohol abuse and 

related incidents.”  Verif. Comp., Exhibit 1.  This was a reference to Judge 

Langton’s arrest and conviction for driving a motor vehicle in February 2005 while 

his blood alcohol content was over twice the legal limit.  Verif. Comp.  ¶ 19.  At 

the time Judge Langton was arrested for drunk driving, he told the officer, “I hope 

you know what you are doing.”  Id. ¶ 20.  On June 11, 2005, police found Judge 

Langton passed out drunk in a hotel hallway in Missoula in violation of the terms 

of a court order to refrain from consuming alcohol.  Id. ¶ 21.  In January 2006, 

Robert Deschamps (who is now a Montana district court judge) issued a report 

involving an additional violation by Judge Langton of the court’s order not to visit 

bars and other locations where alcohol is served.  Id. ¶ 22.   
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A month after Myers announced his candidacy in March 2016, ODC filed a 

complaint against Myers.  Verif. Comp.  ¶ 23, Exhibit 2.  The complaint contains 

allegations of professional misconduct allegedly occurring in 2013 and 2014 

during a divorce matter in which Myers was counsel of record.  Id.  ODC waited 

until a month after Myers declared his candidacy before filing the complaint. 

 
II. ODC’s Second Complaint Against Myers 
 

On or about April 30, 2016, the Ravalli Republic newspaper contacted 

Myers for his response to the ODC complaint.  Verif. Comp.  ¶ 27.  Myers 

provided a written statement asserting, inter alia, that Judge Langton abused his 

position of power.  Id. ¶ 28, Exhibit 3.  On May 1, 2016 the Ravalli Republic 

published an article concerning the complaint as well as Myers’ response.  Id. ¶ 30. 

Later in May 2016, Judge Langton’s law clerk complained to ODC about 

Myers’ campaign statements.  Verif. Comp.  ¶ 31.  ODC responded with what this 

Court later described as a “fishing expedition” 1 against Myers by demanding that 

he “provide ODC with digital copies of all published campaign materials, whether 

written, video, or audio, including all television or radio advertisements, with 

written transcripts, aired by your campaign.  Verif. Comp. ¶32, Exhibit 4.  ODC 

also requires the invoices and publishing contracts related to all advertising 

materials, including the publishing dates and frequency of all materials.”  Id. ¶ 32.  
                             

     1 See Myers v. Thompson, (9th Cir. No. 16-35540), DktEntry 8-2, ER 56. 
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ODC also demanded that Myers produce “any internet/social network posting by 

yourself, your campaign, or affiliated campaign committees/groups.”  Id. ¶ 32. 

Myers responded by filing an action in this Court on June 6, 2016, 

challenging the constitutionality of various disciplinary rules prohibiting attorneys 

from making false or misleading statements against a judicial officer.2 

ODC filed another disciplinary complaint, (Case No. PR 16-0411), against 

Myers on July 15, 2016.  Verif. Comp., Exhibit 5.  Among other allegations, the 

complaint alleges that Myers’ accusation to the Ravalli Republic concerning Judge 

Langton’s abuse of power was false.  Verif. Comp., Exhibit 5,  ¶¶ 14-15. 

 
III. ODC’s Third Complaint Against Myers 
 
 On September 12, 2016, Myers filed an amended complaint in this Court in 

which Myers identified his statement to the Ravalli Republic as one of his 

campaign statements.3  Myers asserted that the rules that ODC was attempting to 

use to discipline him were unconstitutional on their face and as applied to him.  Id. 

Myers intends to show that, even if the rules are constitutional on their face, they 

cannot be constitutionally applied to him because his allegations of abuse of power 

by Judge Langton are true.  He intends to show this by, inter alia, offering 

testimony from witnesses who have observed Judge Langton using illegal drugs 
                             

     2 See Myers v. Thompson (D. Mont., CV-16-45-H-DWM-JCL), ECF No. 1. 
 
     3 See Myers v. Thompson (D. Mont., CV-16-45-H-DWM-JCL), ECF No. 40 
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and have witnessed other instances of abuses. 

On September 26, 2016, Myers supplemented his witness list in Myers v. 

Thompson in accordance with Fed. R. Civ. Proc. 26(a), by identifying Rex Walker 

as someone who was “expected to testify that he was on juvenile probation under 

Judge Langton and that Judge Langton abused his authority in his dealings with 

Mr. Walker.”  Verif. Comp., Exhibit 6.  In that same disclosure, Myers identified 

Heather Portner as someone who was “expected to testify with regard to how 

Judge Langton abused his power when he sentenced her ex-boyfriend and ordered 

his incarceration in state prison.”  Id. 

 On October 11, 2016, Myers obtained from Rex Walker a sworn affidavit 

stating that Walker sold methamphetamine to Judge Langton on several occasions 

when Walker was thirteen years of age.  Verif. Comp, Exhibit 7.  The affidavit also 

states that Judge Langton provided Walker alcohol when he delivered the 

methamphetamine to Judge Langton’s house.  Id.  It also states that Judge Langton 

later sat in judgment of Walker and did not recuse himself.  Id.  

 On October 13, 2016, Myers obtained from Robert Farmer a sworn affidavit 

stating that Heather Portner had admitted to Farmer that she and Judge Langton 

used illegal drugs together and that Portner had had a sexual relationship with 

Judge Langton.  Verif. Comp, Exhibit 7. 

In October 2016, Myers’ campaign advertising included allegations that 
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witnesses had “come forward with first-hand knowledge of Langton’s drug use but 

are afraid of retaliation. Fear of retaliation was the primary reason that the recall 

petition against Langton failed….”  Verif. Comp.  ¶ 49.  Also during October, 

Myers caused to be broadcast a campaign advertisement narrated by Mikki Pruitt.  

Ms. Pruitt explained in the advertisement that Judge Langton removed her 

daughter from her and gave custody of the daughter to a child molester, who then 

impregnated the daughter.4    

ODC filed a third complaint, (Case No. PR 17-0026), against Myers on 

January 13, 2017, based upon Myers’ campaign advertisements published in 

October 2016.  Verif. Comp, Exhibit 9.  Myers began preparing his defense to the 

allegations contained in PR 17-0026.  Verif. Comp. ¶53.  This defense includes 

attempting to locate and interview other persons who have witnessed Judge 

Langton using illegal drugs and other instances of his abuse of power.  Id. at ¶54. 

 
IV. The Criminal Defamation Complaint & “Investigation” of Witnesses 

Who Can Corroborate Evidence of Misconduct by Judge Langton 
 

On May 1, 2017, Detective Garrett Van Hoose of the Missoula County 

Sheriff’s Office left a telephone message for Myers and requested that Myers 

contact him.  Verif. Comp. ¶55.  Myers did so moments later and inquired as to the 

reason for the message.  Id. at ¶56.  Detective Van Hoose informed Myers that 
                             

    4 An audio copy of this advertisement can be found at 
<www.youtube.com/watch?v=DJdYV0rr13g> 
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Judge Langton had filed a criminal defamation complaint against Myers based on 

Mont. Code Ann. § 45-8-212.  Id. at ¶57.  Detective Van Hoose stated that the 

complaint had been forwarded from Ravalli County to the Missoula County 

Sheriff’s Office for investigation.  Id. at ¶58. Myers asked Detective Van Hoose 

about the subject matter of the investigation.  Id. at ¶59. Detective Van Hoose 

stated that the complaint was based upon Myers’ campaign advertising published 

during the last part of the 2016 campaign for district court judge.  Id. at ¶60. 

Detective Van Hoose also identified persons he was seeking to interview, 

including Rex Walker, Robert Farmer, Heather Portner, and Mikki Pruitt.  Id. at 

¶61.  Myers explained to Detective Van Hoose that he was very careful in 

preparing his campaign advertising and had affidavits from both Farmer and 

Walker to support the claims he made in his campaign advertising.  Id. at ¶62.  

Detective Van Hoose stated that when the Missoula County Sheriff’s Office 

completes its investigation, the Office would forward a report to the Ravalli 

County Attorney.  Id. at ¶63. 

The State’s “investigation” of Myers’ alleged criminal defamation and 

impending filing of criminal charges is preventing him from preparing his defense 

against the State’s disciplinary proceedings by inhibiting him from speaking with 

witnesses concerning Judge Langton’s misconduct.  Id. at ¶64.  It is also inhibiting 

Myers from continuing to speak out about Judge Langton’s misconduct.  Id. at ¶65. 
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ARGUMENT 
 

I THE MINNESOTA CRIMINAL DEFAMATION STATUTE ADOPTED BY 
MONTANA LACKS AN ACTUAL-MALICE ELEMENT  

 
A. Americans Have Had a Deep Antipathy Towards Criminal    

Defamation Laws Throughout the Nation’s History 
 

When the Montana Legislature enacted in 1973 the criminal defamation 

statute at issue in this case, it inherited a legal controversy spanning centuries. 

Libel laws “originat[ed] in soil entirely different from that which nurtured” the 

values protected by the First Amendment.  Curtis Publishing Co. v. Butts, 388 U.S. 

130, 151 (1967).  This is especially true of criminal libel laws, which are 

“notoriously intertwined with the history of governmental attempts to suppress 

criticism,” and have been since before the Revolution.  Fitts v. Kolb, 779 F.Supp. 

1502, 1506 (D.S.C. 1991).  For example, when John Peter Zenger was charged 

with criminal libel in 1735 based on articles critical of British authorities, the jury 

ignored the judge’s instructions and acquitted Zenger.  See Comment, “Jury 

Nullification Should Be Made a Routine Part of the Criminal Justice System, but It 

Won’t Be,” 29 ARIZ. ST. L.J. 1127, 1130 (1997). 

Congress later enacted the Sedition Act of 1798, which allowed for 

imprisonment for publishing “false, scandalous and malicious writing or writings 

against the government of the United States, or either house of the Congress of the 

United States, or the President of the United States, with the intent to defame the 
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said government, or either house of the said Congress, or the said President, or to 

bring them, or either of them into contempt or disrepute, or to excite…the hatred of 

the good people of the United States.”  Sedition Act of 1798, ch. 74, 1 Stat. 596.  

Though the Act expired in 1801, the Supreme Court expressly repudiated it and the 

premise that citizens can be criminally prosecuted for “defaming” government 

officials.  New York Times Co. v. Sullivan, 376 U.S. 254, 276 (1964) (observing 

that while the Sedition Act was never directly challenged in the Supreme Court, 

attacks on its validity “carried the day in the court of history” and “reflect a broad 

consensus that the Act, because of the restraint it imposed upon criticism of 

government and public officials, was inconsistent with the First Amendment.”).  

Libel law has “changed substantially since the early days of the Republic, 

and this change is the direct consequence of the friction between it . . . and the 

highly cherished right of free speech.”  Curtis Publishing, 388 U.S. at 151.  The 

law’s “emphasis has shifted from criminal to civil remedies, from the protection of 

absolute social values to the safeguarding of valid personal interests.”  Id.  

The Court began applying First Amendment principles to state libel laws in 

New York Times.  Specifically, the Court ruled that the First Amendment “prohibits 

a public official from recovering damages for a defamatory falsehood relating to 

his official conduct unless he proves that the statement was made with ‘actual 
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malice’ – that is, with knowledge that it was false or with reckless disregard of 

whether it was false or not.”  New York Times, 376 U.S. at 279-80. 

Less than a year later, the Supreme Court applied the actual-malice 

requirement to Louisiana’s criminal libel statute.  Garrison v. Louisiana, 379 U.S. 

64 (1964).  Garrison involved a prosecutor who was convicted of criminal libel 

after alleging that local judges were lazy, inefficient, took too many vacations, and 

refused to authorize payments for undercover investigations.  Id. at 65-66.  The 

Court held that the actual malice rule in New York Times “appl[ies] with no less 

force merely because the remedy is criminal.”  Id. at 74.  Otherwise, “it becomes a 

hazardous matter to speak out against a popular politician, with the result that the 

dishonest and incompetent will be shielded.”  Id. at 73.  Louisiana’s statute lacked 

an actual-malice element, and was therefore unconstitutional. 

The Court rejected the historical justification for criminal libel laws as 

necessary for deterring violence: 

Changing mores and the virtual disappearance of criminal libel 
prosecutions lend support to the observation that under modern 
conditions, when the rule of law is generally accepted as a substitute for 
private physical measures, it can hardly be urged that the maintenance 
of peace requires a criminal prosecution for private defamation. 
 

Id. at 69.  It also noted that the Model Penal Code’s drafters found libel to be 

“inappropriate for penal control, and that this probably accounts for the paucity of 

prosecutions and the near desuetude of private criminal libel legislation in this 
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country.” Id. at 70. The “message of Garrison is that criminal libel laws serve very 

little, if any, purpose.”  State v. Powell, 839 P.2d 139, 143 (N.M.Ct.App. 1992).  

B. Montana Adopted Minnesota’s Unconstitutional Criminal 
     Defamation Statute Without Adding an Actual-Malice  

           Element As Required by New York Times and Garrison 
 
 The Minnesota Legislature enacted a criminal defamation statute, Minn.Stat. 

§ 609.765, in 1963, the year before the Supreme Court issued its rulings in New 

York Times and Garrison.  State v. Turner, 864 N.W.2d 204, 208 (Minn. App. 

2015).  As originally enacted, Minn.Stat. § 609.765 did not include actual malice 

as an element of the crime.  As a result, the court in Turner invalidated the statute.  

Id. at 211.  The Turner court rejected the prosecution’s request to construe the 

statute as requiring actual malice because “adding language, as required by law, 

would require a rewrite of the statute and would constitute a serious invasion of the 

legislative domain.”  Id., quoting United States v. Stevens, 559 U.S. 460, 481 

(2010).  In 2016, the Minnesota Legislature amended Minn.Stat. § 609.765 to 

require not only a defamatory statement but also proof that a defendant knew the 

statement was false in order to obtain a conviction.5 

                             

     5 As of 2016, subdivision 2 of Minn.Stat. § 609.765 now states as follows: 
 

Whoever with knowledge of its false and defamatory character orally, 
in writing or by any other means, communicates any false and 
defamatory matter to a third person without the consent of the person 
defamed is guilty of criminal defamation and may be sentenced to 
imprisonment for not more than one year or to payment of a fine of 
not more than $3,000, or both. (emphasis added). 
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In 1973, the Montana Legislature enacted Mont. Code Ann. § 45-8-212 by 

copying the 1963 version of Minn.Stat. § 609.765.6  The Legislature has never 

included an actual-malice element despite New York Times and Garrison.7 

The Montana Supreme Court struck down Mont. Code Ann. § 45-8-212 in 

its entirety in State v. Helfrich, 922 P.2d 1159 (Mont. 1996).  That case involved a 
                             

     6 See Criminal Law Commission Comments for Mont. Code Ann. § 45-8-212.  
 
     7 As enacted in 1973, Mont. Code Ann. § 45-8-212(1)-(3) stated as follows: 
 
      (1) Defamatory matter is anything which exposes a person or a group, 
class, or association to hatred, contempt, ridicule, degradation, or disgrace in 
society or injury to his or its business or occupation. 
 

(2) Whoever, with knowledge of its defamatory character, orally, in 
writing, or by any other means, including by electronic communication, as 
defined in 45-8-213, communicates any defamatory matter to a third person 
without the consent of the person defamed commits the offense of criminal 
defamation and may be sentenced to imprisonment for not more than 6 
months in the county jail or a fine of not more than $500, or both. 

(3) Violation of subsection (2) is justified if: 

(a) the defamatory matter is true and is communicated with good 
motives and for justifiable ends; 

(b) the communication is absolutely privileged; 

(c) the communication consists of fair comment made in good faith with 
respect to persons participating in matters of public concern; 

(d) the communication consists of a fair and true report or a fair 
summary of any judicial, legislative, or other public or official proceedings; 
or 

(e) the communication is between persons each having an interest or 
duty with respect to the subject matter of the communication and is made 
with the purpose to further the interest or duty. 
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defendant who publicly distributed fliers accusing another person of criminal 

activity.  The court struck down the statute because it did not make truth an 

absolute defense.  Rather, a defendant’s statement not only had to be true but also 

“communicated with good motives and for justifiable ends” in order to be 

immunized under Mont. Code Ann. § 45-8-212(3)(a).  This additional requirement 

was unconstitutional.  Helfrich, 922 P.2d at 458. 

In 1997, the Montana Legislature responded to Helfrich by removing from 

Mont. Code Ann. § 45-8-212(3)(a) the requirement that a statement had to be 

“communicated with good motives and for justifiable ends,” thereby making truth 

an absolute defense.  Unlike the Minnesota Legislature, however, the Montana 

Legislature did not add an actual-malice element to the state’s criminal defamation 

statute.  The statute therefore continues to allow for the conviction of a citizen who 

criticizes a public official without requiring the prosecution to prove the citizen 

knew the criticism was false or that he or she made the criticism with reckless 

disregard of the truth. 

 
II MONTANA’S CRIMINAL DEFAMATION STATUTE IS 

SUBSTANTIALLY OVERBROAD BECAUSE IT  
 CRIMINALIZES CRITICISMS OF PUBLIC OFFICIALS  
 WITHOUT PROOF OF ACTUAL MALICE  
  

Overbroad statutes that restrict speech are subject to challenge regardless of 

whether the speech of the party challenging the statute might be constitutionally 
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proscribed by a more narrow statute.  Broadrick v. Oklahoma, 413 U.S. 601, 612 

(1973).  The overbreadth doctrine is an exception to the usual rules of standing and 

prevents the chilling effect that overbroad statutes may have on parties not before 

the court.  Board of Airport Comm’rs of Los Angeles v. Jews for Jesus, Inc., 482 

U.S. 569, 575-76 (1987).   Thus, in “First Amendment contexts, the courts are 

inclined to disregard the normal rule against permitting one whose conduct may 

validly be prohibited to challenge the proscription as it applies to others because of 

the possibility that protected speech or associative activities may be inhibited by 

the overly broad reach of the statute.”  Schaumburg v. Citizens for a Better 

Environment, 444 U.S. 620, 634 (1980); Members of City Council of Los Angeles 

v. Taxpayers for Vincent, 466 U.S. 789, 798 (1984) (“[T]he very existence of some 

broadly written statutes may have such a deterrent effect on free expression that 

they should be subject to challenge even by a party whose own conduct may be 

unprotected”).   

A plaintiff “need not necessarily introduce admissible evidence of 

overbreadth, but generally must at least describe the instances of arguable 

overbreadth of the contested law.”  Comite de Jornaleros de Redondo Beach v. 

City of Redondo Beach, 657 F.3d 936, 944 (9th Cir.2011)(en banc).  In cases 

involving government restrictions upon protected speech, the state “bears the 

Case 9:17-cv-00059-DWM-JCL   Document 9   Filed 05/11/17   Page 21 of 32



 16 

burden of proving the constitutionality of its actions.”  Id. at 944, quoting United 

States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 816 (2000). 

As made clear by the Supreme Court in Garrison, critics of public officials 

cannot be convicted of criminal defamation unless the government proves that their 

statements are not only false but also made with actual malice – i.e., that the critic 

either knew the statement was false or had reckless disregard to its falsity.  A 

criminal defamation statute that does not require proof of actual malice is patently 

overbroad.   

Moreover, since Garrison, courts have refused to read an actual malice 

element into criminal defamation statutes and instead have invalidated them in 

toto.  The Minnesota court in Turner in 2015 is the latest to do so, with numerous 

other courts having done the same for over four decades.  See, e.g., Parmelee v. 

O’Neel, 186 P.3d 1094, 1100-1101 (Wash. Ct. App. 2008), rev’d on other grounds, 

229 P.3d 723 (Wash. 2010) (holding Washington state’s criminal libel statute 

unconstitutionally permits conviction for false statements without proof of actual 

malice); Mangual v. Rotger-Sabat, 317 F.3d 45, 66-67 (1st Cir. 2003) (holding that 

Puerto Rico’s criminal libel statute lacked actual malice element and was not cured 

by prior Puerto Rico Supreme Court decision); I.M.L. v. State, 61 P.3d 1038, 1048 

(Utah 2002) (rejecting state’s argument that Utah’s criminal libel statute should be 

inferred as including actual malice because that “would require us to read 
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substantive terms into the statute that are not already there”); Ivey v. State, 821 

So.2d 937, 949 (Ala. 2001), overruled on other grounds, 978 So.2d 33 (Ala. 2007) 

(refusing to add actual malice element because the court would be “essentially 

revising [Alabama’s] criminal-defamation statute”); State v. Powell, 839 P.2d 139, 

147 (N.M. Ct. App. 1992) (“we have no power to revise the language of the New 

Mexico criminal libel statute and insert an element of the offense that has not been 

present since the statute’s initial enactment more than a century ago”); Fitts, 779 

F.Supp. at 1511-1512 (court could not add actual malice to South Carolina’s 

criminal libel statute “without invading the legislative function”); People v. Ryan, 

806 P.2d 935, 940-41 (Colo. 1991) (court invalidated criminal libel statute as 

applied to speech about public figures or public officials on matters of public 

concern); Gottschalk v. State, 575 P.2d 289, 296 (Alaska 1978) (in construing 

Alaska’s criminal libel statute to include actual malice, “we would be stepping 

over the line of interpretation and engaging in legislation”); Eberle v. Mun. Court, 

127 Cal. Rptr. 594, 600 (Cal. Ct. App. 1976) (refusing to read California’s criminal 

libel statute as including actual malice because “any attempt at draftsmanship on 

our part would transgress both the legislative intent and the judicial function”); 

Weston v. State, 528 S.W.2d 412, 416 (Ark. 1975) (Arkansas Supreme Court “has 

no authority to amend the [state’s criminal libel] statute to conform to the rules laid 

down by the U.S. Supreme Court in New York Times and Garrison”); 
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Commonwealth v. Armao, 286 A.2d 626, 632 (Pa. 1972) (following the request of 

Pennsylvania prosecutors to “re-draft the [state’s] criminal libel statute” in 

accordance with the First Amendment “would be to undertake a wholly 

inappropriate judicial activity amounting to judicial legislation”). 

The Montana Supreme Court previously invalidated Mont. Code Ann. § 45-

8-212 in its entirety when it decided Helfrich in 1996.   The Montana Legislature 

responded by amending the statute to make truth an absolute defense.  It did not, 

however, add an actual malice element to the statute and therefore failed to cure 

this glaring defect.  For over 40 years, courts around the nation have held that the 

lack of an actual malice element requires invalidation of a criminal defamation 

statute in its entirety.  They do so because such statutes expose any critic of a 

government official to criminal sanctions if the critic’s speech turns out to be 

mistaken, even if the mistake is an honest one.  Section 45-8-212, MCA, suffers 

the same extreme overbreadth as the statutes struck down in the cases cited above.  

It should therefore meet the same fate.  

 
III. MONTANA’S CRIMINAL DEFAMATION STATUTE IS 

UNCONSTITUTIONAL AS APPLIED TO MYERS 
 

Not only is Mont. Code Ann. § 45-8-212 unconstitutional on its face for the 

reasons described above, it is also unconstitutional as applied to Myers.  The 

State’s Office of Disciplinary Counsel has three disciplinary complaints pending 
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against Myers.  The third one arises directly from Myers’ allegations against Judge 

Langton during the final weeks of the campaign concerning Langton’s use of 

illegal drugs and his refusal to disqualify himself in matters in which he arguably 

should have. Verif. Complaint, Exhibit 9.  For example, Judge Langton presided 

over matters involving Rex Walker.  Verif. Complaint, Exhibit 7.  Walker has 

submitted a sworn affidavit stating that, as a teenager, he sold methamphetamine to 

Judge Langton on several occasions.  Id.  Judge Langton should not have 

subsequently presided over matters involving Walker, and Myers had every right 

to say that to the electorate. 

Myers has been marshaling evidence to defend himself against the ODC’s 

complaints, and his efforts have included interviewing Walker and other witnesses 

who can corroborate Walker’s allegations of misconduct by Judge Langton.  But 

rather than wait for the attorney disciplinary proceedings to play out, Judge 

Langton has added a criminal investigation to the avalanche of civil proceedings 

facing Myers, and has done so based upon a patently unconstitutional criminal 

defamation statute.  

Besides being an example of gross overkill by the State, the criminal 

“investigation” into Myers’ campaign statements is irreparably harming his First 

Amendment rights.  He cannot repeat his allegations of misconduct against Judge 

Langton without creating additional criminal exposure for himself, nor can his 
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counsel do so outside of court proceedings, regardless of how well those 

allegations are corroborated.  Additionally, the lead detective in the matter is 

“investigating” the criminal complaint by “interviewing” witnesses who are needed 

by Myers to defend himself against its pending attorney disciplinary charges.  

When these witnesses discover that there is an investigation of Myers for criminal 

defamation based upon Myers’ allegations of misconduct by Judge Langton, they 

are likely to clam up regarding their own knowledge of Judge Langton’s 

misconduct.  And other potential witnesses who have not yet spoken out would be 

fools to do so once they learn of the criminal investigation against Myers.   

It is difficult to view this “investigation” as anything other than an attempt 

by Judge Langton and law enforcement to intimidate witnesses needed by Myers to 

defend himself against the attorney disciplinary proceedings pending against him.  

Montana’s Commission on Practice has scheduled an evidentiary hearing on the 

disciplinary complaints for July 20, 2017.  Because of the irreparable harm the 

State’s criminal defamation “investigation” is inflicting on Myers, he is asking this 

Court to promptly strike down Mont. Code Ann. § 45-8-212, thereby depriving the 

State of the statutory basis for its pretextual investigation. 

 
 
 
 
 
 

Case 9:17-cv-00059-DWM-JCL   Document 9   Filed 05/11/17   Page 26 of 32



 21 

IV MYERS SATISFIES EACH OF THE FOUR REQUIREMENTS  
  FOR A PRELIMINARY INJUNCTION 
 

To obtain injunctive relief, a plaintiff must show (1) a likelihood of success 

on the merits, (2) a likelihood of irreparable harm if injunctive relief is not granted, 

(3) the balance of equities tips in his or her favor, and (4) an injunction is in the 

public interest.  Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  

As shown below, Myers can satisfy each of these requirements. 

 

 A  Myers is Likely to Succeed on the Merits 
 

Myers has previously demonstrated that Mont. Code Ann. § 45-8-212 

violates the First Amendment both as applied and on its face.8  He is therefore 

likely to succeed on the merits. 

At the very least, Myers has satisfied the alternate “sliding scale” approach 

applied by the Ninth Circuit to preliminary injunction motions.  Arc of California 

v. Douglas, 757 F.3d 975, 983 (9th Cir. 2014), citing Alliance for the Wild Rockies 

v. Cottrell, 632 F.3d 1127, 1131 (9th Cir. 2011). Under this rule, Myers is entitled 

to injunctive relief because he has raised “serious questions going to the merits” 

along with showing (as described below) that the balance of the hardships tips 

sharply in his favor and that the other Winter factors favor him.  Cottrell, 632 F.3d 

at 1135. 

                             

     8 See pages 9-20, supra. 
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 B.  Myers Will Suffer Irreparable Harm if Relief is not Granted 

 
Ongoing or future constitutional violations by a defendant satisfy the 

irreparable harm requirement because “unlike monetary injuries, constitutional 

violations cannot be adequately remedied through damages.”  Stormans, Inc. v. 

Selecky, 586 F.3d 1109, 1138 (9th Cir. 2009); Monterey Mechanical Co v. Wilson, 

125 F.3d 702, 715 (9th Cir. 1997) (“an alleged constitutional infringement will 

often alone constitute irreparable harm”).  Moreover, “[t]he loss of First 

Amendment freedoms, for even minimal periods of time, unquestionably 

constitutes irreparable injury.”  Elrod v. Burns, 427 U.S. 347, 373-74 (1976).    

As stated previously, the State is using Montana’s patently unconstitutional 

criminal defamation suit to perpetrate a pretextual “investigation” that is chilling 

Myers’ First Amendment rights.9  This deprivation will continue until this Court 

grants relief, relief that cannot be achieved with monetary damages.  This factor 

thus weighs heavily in favor of granting injunctive relief. 

 
 
 C  The Balance of Equities Tips Sharply in Myers’ Favor 

 
In the Ninth Circuit, the fact that a plaintiff has “raised serious First 

Amendment questions compels a finding that there exists the potential for 
                             

9 See pages 7-8, supra. 
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irreparable injury, or that at the very least the balance of hardships tips sharply in 

the plaintiffs’ favor.” Community House, Inc. v. City of Boise, 490 F.3d 1041, 1059 

(9th Cir. 2007), quoting Sammartano v. First Judicial Dist. Court, 303 F.3d 959, 

973 (9th Cir. 2002) (internal punctuation omitted); but see Paramount Land Co. v. 

California Pistachio Comm., 491 F.3d 1003, 1012 (9th Cir. 2007) (“[b]y bringing a 

colorable First Amendment claim, [plaintiff] certainly raises the specter of 

irreparable injury. But simply raising a serious claim is not enough to tip the 

hardship scales”). 

If Myers is denied injunctive relief, his First Amendment rights will 

continue being violated.  On the other hand, there is no detriment to the State if an 

unconstitutional law is enjoined.  Sanders County Republican Cent. Comm. v. 

Bullock, 698 F.3d 741, 749 (9th Cir. 2012).  This factor sharply tips in his favor. 

 

D. Enjoining the Statute is in the Public Interest 
 
Myers’ First Amendment rights are ones that, if protected, will 

unquestionably advance the public interest.  Thalheimer v. City of San Diego, 645 

F.3d 1109, 1129 (9th Cir. 2011) (“Courts considering requests for preliminary 

injunctions have consistently recognized the significant public interest in 

upholding First Amendment principles.”); Joelner v. Washington Park, 378 

F.3d 613, 620 (7th Cir. 2004) (“it is always in the public interest to protect First 
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Amendment liberties”).  On the other hand, permitting pretextual criminal 

“investigations” intended to intimidate witnesses does not advance the public 

interest.  This factor weighs heavily in Myers’ favor as well.  

 

CONCLUSION 
 

 For all of the foregoing reasons, Plaintiff Robert Myers respectfully requests 

that this Court grant his motion for a preliminary injunction prohibiting the State 

from enforcing § 45-8-212, MCA. 

 
DATED: May 11, 2017 
     Respectfully submitted, 
 
     Monforton Law Offices, PLLC 
  

 By: /s/ Matthew G. Monforton 
Matthew G. Monforton  
Attorney for Plaintiff 
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DATED: May 11, 2017 
     Respectfully submitted, 
 
     Monforton Law Offices, PLLC 
  

 By: /s/ Matthew G. Monforton 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY this 11th day of May, 2017, that I will promptly 
email a copy of the foregoing to the following: 
 
TIMOTHY FOX 
Montana Attorney General 
DALE SCHOWENGERDT 
Montana’s Solicitor General 
MATTHEW COCHENOUR 
Assistant Attorney General 
215 North Sanders 
P.O. Box 201401 
Helena, MT 59620-1401 
DaleS@mt.gov 
MCochenour2@mt.gov 
 
 
 

 
DATED: May 11, 2017 
     Respectfully submitted, 
 
     Monforton Law Offices, PLLC 
  

 By: /s/ Matthew G. Monforton 
Matthew G. Monforton  
Attorney for Plaintiff 
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