
 
IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS 

TENTH JUDICIAL DISTRICT 
CIVIL DEPARTMENT 

 
CHARLES G. KOCH and   ) 
DAVID H. KOCH,    ) 
      )  
    Plaintiffs, ) 
      )  
v.      ) Case No. ___________________ 
      ) K.S.A. Chapter 60 
      ) 
KATHRYN WASHBURN,    ) 
638 A Street S.E.    ) 
Washington DC 20003,    ) 
individually and as    ) 
personal representative of the Estate of ) 
William A. Niskanen,    ) 
      ) 
EDWARD H. CRANE, III,   ) 
3239 Jupiter Lane    ) 
Falls Church, VA 22044-1610  ) 
       ) 
      ) 

- and -     )  
      ) 
CATO INSTITUTE    ) 
6901 College Blvd, Suite 500   ) 
Overland Park, Kansas 66211   ) 
      ) 
    Defendants. ) 
        
 
 

PETITION 
 

 For its claim against Defendants, Plaintiffs hereby allege as follows: 

PARTIES, VENUE, AND JURISDICTION 

1. Plaintiff Charles G. Koch is an individual resident of Wichita, Kansas. 

2. Plaintiff David H. Koch is an individual resident of New York City, New York. 
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3. Defendant Kathryn Washburn is a director of defendant Cato Institute (“Cato” or 

“the Corporation”), personal representative of the estate of the late Cato shareholder William 

Niskanen, and an individual resident of the District of Columbia.   

4. Defendant Edward H. Crane III is a Cato shareholder, director, President, and an 

individual resident of the State of Virginia. 

5. Defendant Cato Institute is a non-profit corporation organized under the laws of 

Kansas, with a registered office at 6901 College Boulevard, Suite 500, Overland Park, Kansas 

66211.  

6. This action seeks a declaratory judgment pursuant to K.S.A. 60-1701 et seq.   

Venue is proper under K.S.A. 60-604, 60-605, and 60-608.  Defendant Washburn is subject to 

suit in Kansas pursuant to K.S.A. 60-308(b)(1)(F) because she serves as a director of a 

corporation organized and existing under the laws of the State of Kansas.   Defendant Crane is 

subject to suit in Kansas pursuant to K.S.A. 60-308(b)(1)(E) as a person who entered into a 

contract with a resident of this state to be performed in whole or in part in this state, and is 

subject to suit in Kansas pursuant to K.S.A. 60-308(b)(1)(F) because he serves as an officer and 

director of a corporation organized and existing under the laws of the State of Kansas.  All 

defendants are subject to suit pursuant to K.S.A. 60-308(b)(1)(L) and K.S.A. 60-308(c). 

FACTS 

7. The Corporation was formed on December 19, 1974 as a Kansas non-profit 

corporation under the name of “The Charles Koch Foundation, Inc.”  On July 28, 1976, the name 

of the Corporation was changed to “Cato Institute.”   

8. In 1977, the original shareholders of Cato signed a shareholders’ agreement (“the 

1977 Agreement”) specifying rights and duties of Cato’s shareholders, including rights and 
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duties relating to the transfer of the Corporation’s shares.  A true and correct copy of the 1977 

Agreement is attached hereto as Exhibit A. 

9. In 1985, a revised version of the 1977 Agreement was agreed to by the four 

persons holding the Corporation’s shares at that time (“the Shareholders’ Agreement”).  A true 

and correct copy of the executed Shareholders’ Agreement is attached hereto as Exhibit B. 

10. In 1985, the four persons owning the shares of Cato were Plaintiff Charles Koch, 

Defendant Crane, William A. Niskanen, and George Pearson.  Each owned 16 shares of Cato’s 

capital stock that he had purchased for $1.00 per share.   

11. Plaintiff David Koch became a shareholder of Cato in 1991 when Cato issued 16 

shares of its capital stock to him.  At that time, David Koch signed an agreement (a copy of 

which is attached hereto as Exhibit C) under which he agreed to be bound by the terms of the 

Shareholders’ Agreement.   

12. Section 3 of the Shareholders’ Agreement, the text of which is identical to Section 

5 of the 1977 Agreement, provides that “[n]o stockholder of the Corporation shall have the right 

or power to pledge, hypothecate, sell or otherwise dispose of, directly or indirectly, all or any 

part of his shares of stock without first offering to sell such shares as he desires to dispose of to 

the Corporation for a price equivalent to the price paid by such shareholder for such shares . . . .”  

Section 3 of the Shareholders Agreement then provides that the Board of Directors of Cato has 

30 days in which to elect to purchase the stock for the prescribed price, and that upon payment or 

tender of the prescribed price, “the holder of such stock shall sell and transfer the same to the 

Corporation forthwith.”   

13. Section 3 of the Shareholders’ Agreement goes on to provide that if “the rights 

granted hereunder to the Corporation be deemed inconsistent with its corporate purposes, then 
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the rights granted hereby shall be deemed to be granted to the shareholders of the Corporation, to 

be exercised by them in the same proportions as they hold all issued and outstanding shares of 

the Corporation exclusive of those shares held by the shareholder desiring to dispose of stock.” 

14. Section 5 of the Shareholders Agreement provides that if: 

[a]t any time any of the undersigned ceases to be a shareholder in the 
Corporation, such party, simultaneously with the delivery of share 
certificates evidencing the complete disposition of all shares owned by 
him in the Corporation, shall submit his written resignation as a Director 
of the Corporation. 
 

15. Article VII, Section 3 of The Restated Bylaws of Cato Institute, dated March 9, 

2007, as amended effective April 1, 2011 (the “Bylaws”), incorporates Section 3 of the 

Shareholders’ Agreement, by providing that: 

Shares of the Corporation shall only be transferred on its books upon 
the surrender to the Corporation of the share certificates duly endorsed 
or accompanied by proper evidence of succession, assignment, or 
authority to transfer.  In that event, the surrendered certificates shall be 
canceled, new certificates issued to the person entitled to them, and the 
transaction recorded on the books of the Corporation; provided, 
however, that no shares of the Corporation shall be transferred on the 
books of the Corporation except upon showing of strict compliance 
with the restrictions on transfer imposed by the provisions set out in 
that certain Shareholders Agreement dated January 26, 1977 [the 1977 
Agreement], executed by all the then member [sic] of the Corporation. 
(emphasis added). 
 

16. K.S.A. 17-6426(a) provides, in relevant part, that: 

“[a] written restriction on the transfer or registration of transfer of a security of a 

corporation . . . may be enforced against the holder of the restricted security or . . . an 

executor . . . or other fiduciary entrusted with like responsibility for the person or estate 

of the holder. (emphasis added)  
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17. In 2008, George Pearson ceased to be a shareholder of Cato when he tendered his 

16 shares of capital stock to the Corporation and the Corporation purchased the stock for the 

$16.00 that Pearson had originally paid for it. 

18. After Cato’s purchase of Pearson’s shares of stock, four shareholders of Cato 

remained:  Plaintiffs Charles Koch and David Koch, Defendant Crane, and William Niskanen.  

Mr. Niskanen’s shares (“the Niskanen Shares”), like the shares of Plaintiff Charles Koch, the 

shares of Plaintiff David Koch, and the shares of Defendant Crane, constituted a 25% voting 

interest in the Corporation. 

19. William Niskanen died in October 2011.  Defendant Kathryn Washburn is his 

widow, and as noted above, is also the personal representative of his estate under Mr. Niskanen’s 

will.  Under the terms of that will, there is no specific bequest of the Niskanen Shares to 

Defendant Washburn and she is not the named legatee of the Niskanen Shares in the 

Corporation.  A true and correct copy of Mr. Niskanen's will, which reflects that Defendant 

Washburn is not the named legatee of the Niskanen Shares in the Corporation, is attached hereto 

as Exhibit D. 

20. Pursuant to Section 8 of the Shareholders Agreement, Defendant Washburn, in 

her capacity as “personal representative[] of whatever nature,” is bound to comply with the 

restrictions on transfer set forth in the Shareholders’ Agreement.   

21. Pursuant to the plain language of K.S.A. 17-6426(a), and the restrictions on 

transfer set out in Paragraph 3 of the Shareholders’ Agreement, Defendant Washburn is obligated 

to “offer[] to sell [the Niskanen Shares] to the Corporation.”  Shareholders Agreement (Exhibit 

B) § 3. 
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22. Almost four months after Niskanen’s death, Defendant Washburn has not offered 

to sell the Niskanen Shares to the Corporation in accordance with the requirement of Section 3 of 

the Shareholders’ Agreement.   

23. Defendant Washburn has not delivered to the Corporation “share certificates 

evidencing the complete disposition of all shares owned by [Niskanen] in the Corporation,” as 

provided in Section 5 of the Shareholders Agreement and made applicable to Defendant 

Washburn by K.S.A. 17-6426(a). 

24. Section 3 of the Shareholders’ Agreement provides that, in the event the 

Corporation does not elect to purchase the Niskanen Shares, the right to purchase the Niskanen 

Shares shall be deemed to be granted to the remaining shareholders in proportion to their shares 

in the Corporation.  However, the Corporation has not advised Plaintiffs Charles and David Koch 

that their right to purchase proportionate shares of the Niskanen Shares has been deemed to have 

been granted to them in accordance with Section 3 of the Shareholders’ Agreement.  

25.     To the contrary, Defendant Cato takes the position that it is not obligated to 

accept the offer of the Niskanen Shares required to be made by Defendant Washburn under 

Section 3 of the Shareholders’ Agreement, and that, upon refusing the offer, Section 3 does not 

obligate Cato to treat the right to purchase the Niskanen Shares  (as the Shareholders’ Agreement 

expressly provides) as “deemed to be granted to the shareholders of the Corporation [Charles 

Koch, David Koch, and Edward Crane] to be exercised by them in the same proportions as they 

hold” their current shares exclusive of the Niskanen Shares. 

REQUESTED RELIEF 

WHEREFORE, pursuant to the Declaratory Judgments provisions of the Kansas Code of 

Civil Procedure, K.S.A. 60-1701, et seq., the requirements of K.S.A. 17-6426(a), and the terms 
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of the Shareholders’ Agreement, Plaintiffs respectfully request that the Court declare that (1) 

Defendant Washburn as personal representative is presently obligated to offer the Niskanen 

Shares to the Corporation; (2) that the Corporation has an obligation to its shareholders either to 

accept those shares for repurchase from Defendant Washburn as personal representative or, 

pursuant to the requirements of Section 3 of the Shareholders’ Agreement, recognize that the 

right to purchase the Niskanen Shares conferred by Section 3 upon the remaining shareholders is 

“deemed to be granted to the [other] shareholders of the Corporation,” including Plaintiffs 

Charles Koch and David Koch, in the event the Corporation does not repurchase the Niskanen 

Shares; (3) Defendant Washburn as personal representative may not transfer the Niskanen Shares 

directly to herself individually as legatee or otherwise, or to any other legatee, because to do so 

would be inconsistent with the requirements of the Shareholders Agreement; and (4) the 

Corporation may not issue shares to any person or recognize the transfer of shares to any person, 

including but not limited to Defendant Washburn individually, who has assumed ownership or 

the right to ownership of shares, or has purported to do so, in violation of the Shareholders’ 

Agreement (referenced in the Corporate Bylaws).     
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     Respectfully submitted, 

STINSON MORRISON HECKER LLP 
 
 
 
By:   /s Daniel D. Crabtree   

Daniel D. Crabtree, # 10903 
Heather S. Woodson, # 13513 
1201 Walnut, Suite 2900 
Kansas City, Missouri 64106 
Telephone:  (816) 842-8600 
Facsimile:  (816) 412-9380 
dcrabtree@stinson.com 
hwoodson@stinson.com 

 
ATTORNEYS FOR PLAINTIFFS 
CHARLES G. KOCH AND DAVID H. KOCH 

 
 
 



 

 

 
 
 
 
 
 

EXHIBIT A 









 

 

 
 
 
 
 
 

EXHIBIT B 









 

 

 
 
 
 
 
 

EXHIBIT C 





 

 

 
 
 
 
 
 

EXHIBIT D 


















