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UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA
'
Civ'g2 1472 PHADKD
Bergen Brunswig Corporation, an Arizona ) Case No.:
non-profit corporation, )
)
Plaintiff, ) COMPLAINT
V. )
)
Dialysist West, Inc., )
)
Defendant. )
)

Plaintiff Bergen Brunswig Corporation (“Bergen”), by its undersigned attorneys, for its
complaint against Dialysist West, Inc. (“Dialysist™), alleges as follows:

. This action arises from the sale by Dialysist to Bergen of approximately $8.5 million
in counterfeit pharmaceuticals.

2. Bergen is a corporation organized and existing under the laws of the State of New
Jersey, with its principal place of business in the State of California.

3. Dialysist is a corporation organized and existing under the laws of the State of

Arizona, with its principal place of business in the State of Arizona.
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JURISDICTION AND VENUE
4. This Court possesses subject matter jurisdiction over this action pursuant to 28
U.S.C. § 1331, because the action arises under the Lanham Act, 15 U.S.C.§§ 1117 and 1125.

The Court possesses subject matter over the non-federal claims pursuant to 28 U.S.C. § 1367(a).
5. This Court also possesses subject matter jurisdiction over this action pursuant to 28
U.S.C. § 1332(a)(1), because the action is between citizens of different States and because the
matter in controversy exceeds the sum or value of $75,000.00, exclusive of interest and costs.
6. Venue is proper in this judicial district pursuant to 28 U.S.C. § 1391(a), because:
(a) Dialysist is a resident of Arizona within the meaning of section 1391(c); and (b) a substantial
part of the events or omissions giving rise to the claim occurred in this judicial district.
FACTUAL BACKGROUND
7. On or about April 3, 2001, Dialysist and Bergen entered into an agreement entitled

Approved Non-Manufacturer Vendor Performance Guaranty and Undertaking (the
“Agreement”). As part of the Agreement, Dialysist executed a separate agreement entitled
Continuing Guaranty and Indemnification Agreement (the “Guaranty Agreement”). Copies of
the Agreement and Guaranty Agreement are attached to this Complaint respectively as Exhibits
“A” and “B” and made a part hereof.

8. In summary, in the Guaranty Agreement, Dialysist guaranteed that the product it
was shipping to Bergen complied with all applicable laws. Dialysist further undertook to
indemnify Bergen from any “claims, losses, damages and liabilities™ arising out of any claims
alleging that product sold to Bergen by Dialysist was not in compliance with the law.

9. During the period from in or about April 2001 through in or about May 2002,
Bergen purchased from Dialysist what purported to be a product known as Epogen 540
(“Epogen”).

10. Epogen, which is manufactured by Amgen, Inc., is primarily used to treat dialysis
patients suffering from anemia associated with chronic renal failure.

11. Epogen comes in liquid form. It is packaged in boxes, with each box containing 10

single-use vials.
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12. Bergen purchased a total of approximately 2082 boxes of Epogen from Dialysist
and paid approximately $4090 per box, for a total of approximately $8,515,380.

13. In or about May 2002, Amgen announced that it had become aware of the existence
of counterfeit Epogen in the marketplace. A copy of the announcement is attached to this
Complaint as Exhibit “C” and made a part hereof. According to Amgen, the counterfeit vials
contained Epogen’s active ingredient, but in a concentration 20 times lower than Epogen. The
counterfeit Epogen came in vials with counterfeit labels, which in turn were packed in
counterfeit boxes. Both the labels and the boxes closely resembled legitimate Epogen labels and
boxes.

14. Afier receiving notification of the problem from Amgen, Bergen determined that
between approximat.cly 50% and 100% of the Epogen that Bergen purchased from Dialysist was
counterfeit. A more precise determination will require an examination of the records of
Dialysist and its suppliers.

15. Shortly after receiving notification from Amgen, Bergen advised Dialysist of the
problem with its goods and demanded repayment. Dialysist did not make payment to Bergen,
and Bergen has set-off certain funds owing to Dialysist. Notwithstanding these set-offs, several
million dollars remain owing from Dialysist to Bergen.

FIRST CLAIM FOR RELIEF
(Lanham Act)

16. Bergen incorporates by reference the preceding paragraphs of the Complaint as if
set forth in full herein.

17. By reason of the foregoing, Dialysist used in commerce words, terms, names,
symbols, and devices, and combinations thereof, false designations of origin, false and
misleading descriptions of fact, and/or false or misleading representations of fact which were
likely to cause confusion, likely to cause mistake and/or likely to deceive as to the origin,
sponsorship, and/or approval of its goods by another person within the meaning of 15 U.S.C. §
1125(a).

18. By reason of Dialysist’s conduct, Bergen has suffered substantial damages.
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WHEREFORE, pursuant to 15 U.S.C. § 1117(a), Bergen demands judgment against
Dialysist for Dialysist’s profits, Bergen’s damages, including a sum up to three times Bergen’s
actual damages, costs of this suit, plus reasonable attorney fees.

SECOND CLAIM FOR RELIEF
(Breach Of Express Warranty)

19. Bergen incorporates by reference the preceding paragraphs of the Complaint as if
set forth in full herein.

20. By reason of the foregoing, Dialysist violated the warranties contained in the
Guaranty Agreement.

21. By reason of the foregoing, Bergen has suffered substantial damages.

WHEREFORE, Bergen demands judgment against Dialysist for damages according to
proof, plus reasonable attorney fees, costs of this suit, and such other further relief as the court

deems just.

THIRD CLAIM FOR RELIEF
(Breach Of Warranty Of Title)

22. Bergen incorporates by reference the preceding paragraphs of the Complaint as if
set forth in full herein.

23. By reason of the foregoing, Dialysist breached the warranty of title pursuant to
AR.S. § 47-2312.

24. By reason of the foregoing, Bergen has suffered substantial damages.

WHEREFORE, Bergen demands judgment against Dialysist for damages according to
proof, plus reasonable attorney fees, costs of this suit, and such other further relief as the court

deems just.
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FOURTH CLAIM FOR RELIEF
(Breach Of Implied Warranty Of Merchantability)

25. Bergen incorporates by reference the preceding paragraphs of the Complaint as if
set forth in full herein.

26. By reason of the foregoing, Dialysist breached the implied warranty of
merchantability pursuant to A.R.S. § 47-2314.

27. By reason of the foregoing, Bergen has suffered substantial damages.

WHEREFORE, Bergen demands judgment against Dialysist for damages
according to proof, plus reasonable attorneys fees, costs of this suit, and such other
further relief as the court deems just.

Dated this 2nd day of August, 2002.

I lfdec

George Brandon

Debora L. Verdier

Squire, Sanders & Dempsey L.L.P.
Two Renaissance Square

40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004-4498

(602) 528-4000

Attorneys for Plaintiff
Bergen Brunswig Corporation

Of Counsel:

Morton R. Branzburg, Esq.

Andrew O. Schiff, Esq.

Klehr, Harrison, Harvey, Branzburg & Ellers LLP
260 South Broad Street

Philadelphia, PA 19102-5003

(215) 568-6060
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