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THURSDAY, DEGEMBER 15, 1977
PART Il

CONSUMER
PRODUCT SAFETY
COMMISSION

CONSUMER PATCHING
COMPOUNDS AND
ARTIFIGAL EMBERIZING
MATERIALS (EMBERS
AND ASH) CONTAINING
RESPIRABLE FREE-FORM
ASBESTOS

Banned Hazardous Products
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T £355-01 ]
Title 25—<Commercial Practices
CHAPTER [I—COMSUMER PRCDUCT
SAFZTY LOMMISSICN
SUBCHAPTIR 3—CONSUMER PRODUCT
SAFETY ACT REGULATIONS
PART 1145—RTAULATION OF PRODUCTS

SUBJELT 79O OTHER ACTS UNDER THE
CONSUMER PRCDUCT SAFETY ACT
Consumer Paiching Compounds and Artifi-

clal Emberizing Materials (Embers and
Ash) Conrtaining Respirabie Free-Form
Asbesics
AGENCY: Consumer
Commission.

ACTION: Pinal rules.

SUMMARY: The Commission issuss final
rules determining that it is in the public
inigrest to regulate consumer patching
compounds and artificial emberizing ma-
verials (embers and ash) containing res-
pirabie, free-form asbestos, for the pur-
ros2 of addressing the risk of cancer
asscciated with inhalation of asbestcs
fibers, under the Consumer Praduct
Safety Act (CPSA) rather than under
the Fsderal Hazardous Substancs Act
(FIE5A), According to the CPSA, a risk
of injury that could be eliminated or
reduced to a suficient extent under the
FIISA may not be regulated under the
CFEA, unless the Commissicn finds by
rule that it is in the public interest to
do se.

Product Safety

PATES: For ccnsumer
compounds containing respi-
rable, {ree~-form asbestos. this rule be-
comas effective on January 18, 1978. For
artifcial emberizing materials (embers
and ash) consaining respirable free-form
asbestes, this rule becomes efeciive De-
cembper 13, 1977.

FOR PURTHER INFORMATICON CON-
TACT:

Charles M. Jacobson, Compliance and
Znrorcement Regulatory Management
Division, Consumer Product Safety
Commission, Washington, D.C. 20207,
301-452-8400.

SUPPLEMENTARY INFORMATION:
BACXGROUND

Cn July 23, 1377, by publication of a
netice in the PEDERAL REGISTER (42 FR
38782), the Commission proposed a rule
under section 36¢d) of the Consumer
Product Safety Act (CPSA)Y (15 US.C.
26757d) ) as amended, that it is in the
Dublic interest fo regulate consumer
patehing compounds and artificial em-
terizing materials ‘embers and ash)
containing respirable free-form asbestos
under the CPSA rather than under the
Federai Hazardous Substances Act
(FHESA). (15 TU.3.C, 1261-1274) . Seciion
30() reads:

A risk of injurv which s associated with
3 consumer product and which could he
aliminatad or reduced to a sufficlent sxtent
under the Fedara] Hazardous Substances Act
* * x may be regulated under the COPSA
oniy ¥ the Commission DY rule Ands thap it
8 in the public interest to regulate such risk
of ‘njury under (the CPSAL
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RULZES AND REGULATIONS

Alzo on July 29, 1977, the Commission
propesed in the Pzpznan RzeisTex 47
PR 13783 a regulation under the OPSA
toat wonld deciare as banned hazardous
products, consumer patching compounds
and arsificial emberizing materials am-
bers and ash; consaining respirable frea-
orm 2snestos.

The Commission’s reasons in
posed section 29(a)
under ine
are:

i. The

tha oro-
rule for precesaing
CPSA rather than the 7E3a

rulemaxing proceedings for
regulation 5 Saese products under ik
FHGA are Udxely t0 e lengthy and
source~consiuming.

2. Rulemaking proceedings under 5

PSA are zoverned by Brovisions of e
Administrative Precedure Act 3 ULB.0.
533), and are informal and nonad-
versarial in nature and thus it would he
more likely that participation of the pub-
ie, including consumers, would be “srih-
coming in rulemaking proceedings under
fne CPSA.

3. Te Comumiszion oelieves shat civil
renaily provisions available under the
CPSA agzainst persons who knowingly
viciais the CPSA may crovide additional
inceniive for comgpliance under the
CPSA. The FHSA does not provide the
remedy of civil penalties.

COMMENTS

No commenis wers received by the
Commission which deal directly with the
prooosed section 30(d) rule. In com-
ments on the proposed ban., however,
several persons in the markesing chain
commsented arprovingly on tnhe decision
tc reguiate under the C22A hercause
C28A does nev require repurchase of
banned hazardous products by manutac-
turers, disuributers. and retailers. On the
otiier hand, several groups of consumer-
criented interests noted shat they would
have preferred regulation under FESA
becaise FHSA uprovides for such re-
purchase.

As noted n the procosed secticn 20(d)
rule, the Commission is awars that regu-
lation under CPSA wonuld preciude man-
daved repurchasze of banned hazardous
preducts. However, the TPSA does noh
preciude voluntary arrangements for re-
purchase back up the dissribution chain.
Moreover, ihe advaniages enumerated
above, particulsrly, the advaniage of
having a £nal banning regulation in
force without having to first nrovide for
lengthy adidicatory oroceedings, ap-
pears 1o e Comrussion to ke mors
teneficial to consumer heaith and safety
shan fhe refunds conswmers woild have
under FHSA In the matter of artificial
emberizing maserials, repurchase undar
the FHSA would have meant that many

persons in the chain of distribution
would have handled these maieriais

rather than disposing cf them auekiy
in order to aveid additional exoosura.
Accordingly. she Commission finds
that for the nezlth and safety of con-
sumers, 1t 5 in ihe public interest to
regulate consimer salching compounds
and artificial emberzing materials con-

faining respiracie f{ree-form asbestos
A rarher than the PHSA.

under the OPS
Taerefors, urs

T Lo section 20(d) of

e CPSA, Pub. L. 9
as amended, 30 3tal.

II. Supchapter B, by adding

18, Chapter
5.4 and 1143.5.

new 3§ 13

§ 1145.4 Consumer patching sompounds
containing respirabie iree-{orm as-
bestos: risk 0f cancer associated with
inhaiation of asbestos Abers.

(a) The Commission finds that it s
in the public interest 5 regulate the

Tisk of cancer assceinted with inhaiation
of asbestcs fibers from consumer zaich-
ing compounds containing respirabie
free-form asbestcs under the Consumer
Producs Safsty Act (TPSA) rather than
under “he Tederal Hazardous Subsiances
Act (FHESA) tecause of the desirzbility
of avoiding nossibly lengthy resource-
consuming, inefficient rulemaking pro-
ceedings under the FHSA and because of
the availability of civil penalties under
the CPSA for Xnowing noncompliance.
{by Therefors, consumer paiching
compounds conigining respirable fres-
form asbestos are reguiated under CPSA,

§ 1145.5 Emberizing materials {embers
and ash) containing respirabie free.
form asbesios; risk of canver asso-
ciated with inhalation of asbestos
fibers.

{a) The Commizsien finds .that i is
in the puplic interest to regulate the risk
of cancer associated with inhalation of
asbestes fibers from artificial emberizing
materials (embers and ash) coniaining
respirabla free-{orm asbesios under the
Consumer Preduct Safery Act (CPSA)
rather than under the Federal Hazardous
Suhsiances Acs (FESA) pecausa of the
desirability of avoiding possibly lenghhy,
rescurce-consuming, ineficient rilemak-
ing proceedings under :hz FHESA, and
because of the availability of civil pen-
alties under the CPSA for tnowing non-
compliance.

(b) . Therefore, artificisl emperizing
maierials (embers and ash;

respirable free-form asbestos arz reg-
ulaied under the CPSA,
Effective dates: Seciion 1143.1 2Ze-

comes effzciive January 13, 1878. Zaction

1145.5 becomes effective December 15,
1977,

{Sec. 30{d), Pub. L. 92-373, 85 Star. 1931
as amended, 90 Stat. 3i0 {15 U.3.C. 2079

(dr; .
Cated: December 12, 1377,
Szzipoy T, BuTTs,
Adssistant Secrziary, Consumer
Product Sajety Commission.

{FR Doc.77-35744 Fllad 12-12-77; 11:50 ami
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CONSUMER PATTHING COMPOUNDS AND
ARTIFICIAL EMBERIZING MATER'ALS
{EMBERS AMD ASH)Y CONTAINING
RESPIRABLE FREZ-FORM ASRESTOS
Estabiishment As Rarned Hazardous

Products

AGENCY: Conswmer
Cammission.

Product

DECIMBER 13, 1977



ACTION: Final rules.

SUMMARY: In this document the Com-~
mission declaras that the following prod-
ucts containing respirable free-form as-
bestos are banned hazardous products
under the Consumer Preduct Safety Act:
(1) Consumer patching compeunds used
to join or repair interior walls and ceil-
ings (mixing of the product before it is
appiied, sanding of the preduct after it is
dried, and cleanup after completion of
“he process, release asbestos fibers that
can pe inhaled); and (2) artificial em-
berizing materials (embers and ash) used
in fireplaces to simulate live embers and
ash (ordinary air currents in the house-
hold move asbestos fibers that can be in-
nraled). The Commission issues this ban
in order to reduce or eliminate the unresa-
sonable risk of injury from certain types
of cancer that may result from inhaling
asbestos fibers released during the use of
these products.

EFFECTIVE DATES: (1) For consumer
paiching compounds containing respira-
bie free-‘orm asbestocs, the regulation is-
sued beiow at section 1304, applies to
products manufactured or initially intro-
duced into commerce on January 16,
1978, or after that date. For all other
consumer patching compounds contain-
ing respirable free-form asbesios, no
matter when manufactured or initially
introduced inte commerce, the regulation
at section 1304 applies on June i2, 1978,
and after that date. (2) For artificial em-~
berizing materials containing respirable
free-form ashestos, the regulation issued
below ai secticn 1305 applies to products
in commerce on December 15, 1977, or
afier that date.
FOR FURTHIR INFORMATION CCN-
TACT:
Charles M. Jacobson, Consumer Prcd-
uct Safety Commission, Compliance
and Enforcement Regulatory Manage-
ment Division, Washington, D.C. 20207,
301-492-5400.

SUPPLEMENTARY INFOCRMATION:
BACXGROUND

Cn Juiy 29, 1977, by puklication of a
notice in the PEDERAL REGISTER (42 FR
38783), the Commission proposed rules to
declare that consumer patching com-
pounds and artificial emberizing materi-
als (embers and ash) containing respira-
ble free-form asbestos, are banned haz-
ardous bproducis under the Consumer
Producs Safety Act (CPSA). These rules
were proposed because the Commiissicn
preliminarily determined that an urrea-
sonable risk of injury of certain ypes of
cancer, such as mesothelioma and ung
cancer, is associated with inhalakble 2s-
bestos found in these prodicts. The in-
formaticn on which the Commission’s
preliminary determination was based is
set forth in the propcsal. The data in
the proposal are incorporated herein by
reference. The bibliography of 50 refer-
ences cited in the proposai are reveated
in this preamble for convenience. Num-
bers 51 and cver refer to additional infor-

mation considered in issuing this rule.

RULES AND REGULATIONS

Cn July 29, 1977, by vpublication of 2
notice in the FepERAL REGISTER (42 R
38782), the Commission also proposed 2
rule finding that it is in the public in-
terest to regulate consumer patching
compounds and artificial emperizing ma-
terials containing respirable Iree-iorm
aspestos under the Consumer Product
Safety Act (CPSA) rather than under
the Federal Hazardous Substances Act
(FEESA) . Section 30(d) of the CPSA (15
U.S.C. 2079(d)) requirss the Commission
to make such a finding by rule. befors
regulating under the CPSA. a risk of in-
jury which zculd pe reduced or eliminat-
ed to a sufficient extent under the FIISA.
me Cormmission isstes this ruie else-
where in the PEpERAL REcISTER. The data
in these proposals are incorporated zere-
in, by reference.

Section 9(a) (2) of the CPSA requirss
that, in addition to providing an oppor-
tunity for making written submissions.
the Commission shall provide interested
persons with an opporturity to make oral
presentations of data, views or argu-
ments relating to proposals 5o ban. Cral
presentations on the tans ware heard by
the Commission an August 15, 1977
Views on the bans are discussed below
under Comments on Proposal.

In order to have sufficient time to re-
view all the responses to the banning
proposal, including late responses. on
Cectober 4; 1677 (42 FR 53970), the Com-
mission extended until November 28,
1977. the time in which it must either
publish a consumer product safety rule
or withdraw the proposals to ban. This
date was further extended until Decem-
ber 12, 1977, by notice published in the
FepenaL RzaISTEZR on Novermnper 29, 1977
(42 FR 60752).

COMMENTS ON PROPOSAL

Cral views on the proposal were pre-
sented by 7 perscns on August 15, 1977
with 3 representing consumer groups and
4 representing manufacturers. In addi-
tion, the Commission received 30 writ-
ten comments which represented 17
manufacturers and 2 distributors; 4 fed-
eral agencies; 3 public interesi groups:
2 concerned citizens; a supplier of raw
materials; and a chemical research and
development firm. Among the 10 com-
menters who expressed support for the
pan were 5 manufacturers of patching
compounds, 3 federal agencies and 2 pub-
lic interest groups.

The significant issues raised by the
oral and written comments are set forth
below.

A. Scope and definition. The vproposal
states thai consumer paiching com-
pounds are thcse that are customarily
produced or distributed for sale o or for
the personal use, consumptiion or enjoy-
ment of coensumers in or arcund a nouse-
hold or residence, a school, in recreaticn
or otherwise. The Commission considerad
in the proposal that paiching compounds
for application in these consumer en-
vironments are either distributed for sale
to consumers or are for the personal use
or enjoyment of consumers. MOreover,
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information available to the Commission
indicated that moss patching compounds
for commercial/industriai use are dis-
tributed in such ways that consumers
have access to these products (51) either
by purchase or for their use and enjoy-
ment. Therefore, the Commission con-
cluded that these are consumer products
subject to the Commission’s jurisdiction
unless such patching compounds are ia-
beled as, marketed, and sold solely for
industrial use.

1. Patching compounds as consumer
oroducts. (a} Several commenters re-
quasted a clearer definition of consumer
ratching compound and a manufacturer
questioned the boundaries of the term
“sonsumer prcduci.”” The manufacturer
statas that the definition of consumer
patching compeunds in the ban has been
improperiy broadened to inciude juris-
diction over ouilding materials. He be-
lieves that the CTSA permits regulation
only of articles used within the hecme,
not the structure of the home itseif or
the integral parts of the structure. He
states that since consumers have access
to patching compounds containing res-
pirable free-form asbestos through moss
marketing channels, these producis can
be considered consumer products under
the CPSA. Thus, he believes that it was
inappropriate to cite a recent case,
(“U.S.A. v. Anaconda Co., et al.,” Misc.
No. 77-0024, (D.D.C) June 15, 197D
which indicates that the presence of a
product in a consumer environment can
help decide whether that product is a
consumer product under the CPSA.
Therefore, the commenter urges “the
Commission in its final regulation to de-
leta” the parazravh on “Anaconda” case
in order to “avoid the creation of an un-
necessary conilict * * * within the reg-
uiation itself.”

Tn response to this comment, the Com-
mission notes that the paragragh which
cites the case in question is not in the
propesed regulation but in that part of
the preamble which explains the regu-
laticn. Tn the preamble. the Commission
cited “Anaconda” not in reliance on the
case as a basis for regulation but to show
how the case interprets the definition of
consumer product at section 3(a) (1) of
the CPSA which reads,

The term “consumer product” means any
article, or component part thereof, preduced
or distributed (1) for sale to a consumer for
use ‘n or around a permanent or temporary
household or residence, a school, in recrea-
tion, or otherwise, or (ii) for the personal
use, consumption or enjoyment of a con-
sumer in or around a permanent, or tempe-
rary household or residence, a scheol, in
recreation, or otherwise;

Although courts have not vet reached
a defnitive decision on the coverage or
the term ‘*‘consumer product,” the Com-
mission believes that the statute and leg-
islative history, by themselves, afford
sufficient authority for Commissicn
jurisdiction over the defined product and
its use in consumer environments. It ap-
pears to the Commission that the defini-
tion of consumer patching compound in
the proposal falls within section 3(a) (1)
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CPSA and that the “Anaconda”
derscoras the definition.

QA
i Scope and Apclication, to show
txe coverage permitted by the CPSA.
That subsection reads:

{¢: Only ccosumer products are subject
S0 this  regulaticn. Patching compounds

Qich are consumer products are those which
% comsumer can purchase. Merely labeling
a patching compound for Industrial use
would net¢ exciude such articles from vhe
van. I7 twhe sale or use of the product by
cousimers s facilitated, it s subject to the
ban. Patching compounds which are labeled
35, marieted, and sold solely for Industrial
u3e 1n non-consumer environments are not
subject %0 the ban. In addition to those prod-
ucts which can be sold directly to consumers,
the ban xprlies to patching compounds con-
saining raspirable free-form asbestos which
are wsad in residences, schools, hespitals,

sife buildings or other areas where con-
1ers nave customary access,

5
2

3

&

Iz is clear from this language that use
of 2atching compounds in consumer sn-
vironments determines their status as
consumer praducts, whether the patch-
ing compounds are applied profsssion-
ally or by consumers. And, although the
hazard may be greater for professicnal
users of patching compounds because of
their repeated exposure, residual dust
from sanding during construction or
rencvation is also a hazard to consumers
who may not apply the patching com-
wounds themselves (365,

(Z: A manufacturer who supports thi
2anl states that he would have no way

£
L

pelicing tha sale of different size con-
tainers, Thersfore, although he packages
i-gailen size of patching compound for
e o consumers and a 3-gailon size for
use, he believes
shcouid apply to all ziges.
tae availapility of patching
onsumers through meost
markaiing channels, the Commission
agrees thal iU would be burdenscme for
manuiacsurers and distributers to assure
taas large sizes of patching compounds,
wikith they cisim to be industrial prod-
Urts, arz nos sold to consumers. More-
over, as noted in the preceding responsea,
merely labeling a patching compound
{or non-consumer use would not exclude
articies from the ban. Where a
manufacturer, distributor or retailer
festers or facilitates the product’s sale
W of usé Ly ccnsumers, the product is
considered a consumer preduct and is
Zain the scope of this ban. This com-
ment ndicates that it may be axceed-
ingly dificuis to differentiate a valching
compound ‘hat is 2 consumer producs
{rom gne that might be fermed a ored-
ues Zor industrial use only. Neverths-
less, as stated in section 1204.1(¢) Scope
and Application, “patching compeunds
which are lapeled ag, marketed, and soid
sclely for industrial use in non-consumer
environments are not subject to the
an "
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2. R2guintion of patching compounds
by OSHA. A manufacturer of dry-wall
Joint compounds states that the commer-
cial and professional market for such
compounds s already regulated by the

RULES AND REGULATICNS

Cccupational Safety and Health Ad-
ministrasion of the Departmen: of Labor
(OSA) and, since the consumer part
of his business is small, the ban should
not appiy to compounds for commercial
and industrial use.

As is indicated herein, any patching
compound centaining respirable free-
form asbestos that consumers have ac-
cess %o In consumer environmenis or
may purchase would be subject to the
ban. Therefors, such products, although
they may ke for industrial/commercial
us2, are also considersd to be consumer
products.

Cn the subject of regulation of these
products by CSHA, the Commission notes
that section 31 of $he CPSA provides that
the Commission shail have no authority
to reguiate any risk of injury assoeiated
with a consumer product if such risk
could e eliminated or reduced to a suffi-
rient axient by actions taken under the
Occupational Safety and Health Act of
1970. Under that Act, OSHA has issued
regulazions which specify the airborne
concentrations of asbestos fibers to which
any employee may be axposed (29 OFR
1910.93a). However, CSHA regulations
apply only to workplaces and not to
places where consumers would use the
procducts themselves. ‘Therefore, the
Commission considers that actions to
reguiate this product which can be taken
under the Occupational Safety and
Heaith Act of 1§70, cannct reduce or
eliminate to a sufficient exisnt the yn-
reascnable risk of injury to consumers
that is associated with the product. Ac-
cordingly, the Commission regulates
tais product under the CPSA.

3. Tyne of patching compound covered
by the bam. A manufacturer of cauliing,
sealing, glazing, adhesive and coating
procducts belleves the reputation of his
croduct could be adversely affected by
shie ban. Although the Commission hes
stated that the banned product presenis
2 hazard because it is mixed, sanded and
moved about during cleanup operations,
the commenter belizves that the derini-
tion of the banned preduct should spe-
cifically exclude the above-listed prod-
ucts because they are designed to remain
flexitle and are, therefore, not gener-
ally sanded. Therefore, the commenter
requests that the definition be amended
to cover only those compounds, “which
after drying are required to be or are
nermally sanded to a smooth finish.”

In response to this comment, the Com-
mission notes that the patching com-
pounds subject to the ban ara those that
contain asbestos which can be inhaled
as a result of mixing, sanding and clean-
up operaticns. Therefore, patching ma-
teriais such as those listed by the com-
menter which are not sanded arter
application because they are intended to
remnin flexible, would he exempt if they
are not available in dry, ready-to-mix
Isrm. The Commission believes it is
clear that only consumer patching com-
pounds containing asbestos which can
te inhaled when the product is in dry
form or being sanded are subject to the
ban and therefore declines in this case

to amend the desniticn of Datching
compound at 3 1304.3(d).

4. dsbestos terminoclogy jor boih »rod-
ucts. (a) In discussing the proposed defi-
nition of “asbestos,” a writer frem a
chemical research and development con-
ter states that “siiica” is a chemical Comm~
pound and as a compound is not a com-
penent of asbestos. He suggests that the
word “silicon” be used to dencie that
it is a single element which is prasent
in asbestos.

The Commission concurs that the
term “silica” should not be used, but ra-
ther it should be “silicates,” since azbes-
tos is a generic term used to describe a
numeer of naiuraily-occurring hydrated
mineral silicates. Therefors, the word
“silica’” is deleted from the definition of
asbestos in §3 1304.2(» and 1205.3(h)
beiow and the term “hydrated silicates”
is substituted tharefor,

(3) A pubiie interest group iskes is-
sue with the definition of acbestos used
in the proposal and urges the Commis-

ion to adept a definition of asbestos
propesed Sy OSHA in 1975. The dedni-
tion of asbestes used in the Commissica
proposal is based on the definition used
by the Bureau of Mines (58). The com-
menter believes that the OSHA propossd
definition could help resclve disputes
over the presence or absence of asbestos
in consumer products.

As the commentar pointed out. several
Tederal agencies with respensibilities for
regulating asbestcs (EPA, FDA, O8HA,
CPEC) are working toward a uniform
definition of asiesios. At a recent work-
shop, July 18-20, 1977, at the National
Bureau of Standards on asbestos definj-
tion and identificaticn problems, it was
agreed that there should ke 2 uriform
definition of asbestos which would be
mineralogically correct as well as retflect
health concerns. However, there was
clearly a lack of agreement on a defini-
tinn and an inferagency agreement on a
definition has nct yet been reached.

The definition which the commenter
urges ihe Commission to adopt was pro-
posed by CSHA on Cctober 19, 1975: i
nas not yet been finalized and is subject
to change. The OSEA proposed defini-
tion reflecis CSHA’s concern for the
health aspects of asbestos and is based
on experimental dndings associated with
fiber morgphelogy (size and shape). The
Bureau of Mines also seeks to encourage
uniform definition. Their defnition
which was used by the Commission is
based on mineralogical composition. This
has besn adopted in Anal ferm by thas
agency. -

The Commission has reviewed much of
the available data on the characteristics
of asbestiform mineral fibers and their
nonasbestcs counterparts. From these
data, it would appear that use of the
proposed CSHA definiticn could also in-
clude nonfibrous cleavage iragments and
other particulate substances, as well as
other mineral fibers within the propocsed
dimension range that are not asbestos
fibers. While the Commission is inter-
esied in arriving at an unambiguous uni-
form deifinition of asbestos, there is not
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vet encugh ovidence o base a «definition
AT “asbestcs” on fiber morpnoiogy. There-
fore, the Comimission believes the pro-
posed definition should not be changed
in the firal rule. As circumstances war-
rant, the definition could be amended 2%
a later date. )

5. Asbestos coniamination in 2atching
compounds. Several manufa.-ctt;rers 2X~
pressed concern that all patching zom-
pounds would be subject to the ban rata-
ar than oniy those compounds b0 which
asbestos has been intentionaily addeq.
They point out that ascestos is ubiqui-
tous in the environmenst and that traces
of asbestos may be present as a contam-
inant in other minerals that are mined
in areas of serpentine rock. One'co.m-
menter suggests that the Commissicn
consider permitting patching compounds
which contain such nasurally occurring
contaminants. Other commenters 'sug-
gest that a percentage of asbestos con-
tamination by weight he permitied. The
lowest percentage suggested by one com-
menter is 1 percent because the En-
vironmental Protection Agency (EPA)
permits the presence of 1 percent askes-
tos by weight in spray-on asbestos in-
sulation and fire proofing. )

As noted in the propesal, the Commis-
sion is aware that asbestos is present in
the envircnment. Further, the Commis-
sion does not wish to ban all consumer
patching compounds in which traces o_f
asbestos are present as a contaminant
rather than as an intenticnally added
substazce.

The suggesticn that the Commission
permit contamination of 1 percent by
weight, however, appears to be inappro-
priaia for consumer patching compounds
because consumers weould not be suifi-
ciently protected. Cne percent by weight
could mean a substantial number of
smeall lightweight ashbestos fibers, thus
presenting a significant expesure to con-
sumers of respirable free-iorm asbestcs.
Therefore, the Commission declines at
this- time to adopt a percentage by
weight to define permissible contamina-
tiom.

Industry experts do not agree as to the
amounrt of ashestos that mignt be pres-
ent in croducts without deliberately
added asbestos. Nor is there agreement
on the reliability of the techniques used
to measure low levels (below 1 percent)
of asbestos by weight. The Commission
believes, however, that the use of ap-
propriate quality conirol measures and
careful selection of raw madterials can
serve to minimize ceniamination ifrom
unintentionally acdded asbestos (see the
Commission’s economic impact state-
ment on fle at the Office of the Secre-
tary). In order to emphasize that oniy
patching compounds with clearly un-
avoidable traces of asbestos contamina-
tion will be permitted, the Commission
defines “intentionally-added asbestcs”
at §1304.3(f) of the rule below to mean
asbestos which is

(1) added deliberately as an ingredient in-
tended to impart specific characteristics: or
{2} contained in the final product as a result
of knowingly using a raw material contain-
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ing aspessos. Whenever a manufacturer finds
cui that the finisned preduct contailns as-
bestos, the manufacturer will de considered
a3 knowingly using a raw material ~contain-
ing asbestos unless tii2 manufacturer takes
steps to reduce the asbestos to the maXimum
exiens feasible.

Therefore, the ban appiies oniy to
conswner patciing compounds contain-
ing intenticrally-added respirapie free-
form asbestcs and will not apply to
products having unavoidable trace
amounis,

8. Ariijicial emberizing maierigls—

remplion jrom ban. A manufacturer of

electric artificial logs and electric fire-
places states that although the Commis-
sion proposed to ban only artificial em-
berizing materials containing respirabie,
free-form asbestos, references in the
media to artificial logs and artificial fre-
places reflect adversely on his business.
He asks, therefore. that his products,
which use an artificial ash bed of vermic-
ulite, be exempted from the ban.

As the commenter noted, the Comimis-
sion ban applies only to emberizing ma-
terials containing respirable free-form
asbestos and not to any artificial logs or
arcificial fireplaces with which they may
e used. Since the banned product is
used with artificial logs, it is understand-
able that questions are raised as to dif-
ferent kinds of artificial logs. The Com-
mission does not believe it would be ap-
cropriate to exempt from the ban all
eiectric logs coated with unidentified
substances, or all artificial ash used in
electric firepiaces, since some of these
articies could include the banned nrod-
uct. However, in order to clarify the mat-
ter for consumers as well as producers,
the Commission adds a statement to
§ 1305.3(d), the definiticn of emberizing
materials, which reads, “electric artifi-
cial logs and artificial ash beds used in
electric fireplaces which do not contain
respirable free-form asbestos are not in-
cluded in this definition.”

B. Zfective date. Six commenters dis-
cussed the propesed effective date of the
ban of consumer patching ccmpounds
which was 30 days after publication of
the final mide. Five manufactursrs sug-
gested 2 date later than 30 days after
puklication. A public interast IToup sug-
gested that the efective date be the date
of publication of the final rule.

(1) Cne commenter suggested that the
Commission considar a series of effective
dates for the ban on consumer paiching
comreounds: 30 days for manufacturers,
30 for disiributors and 139 days for re-
tailers in order %o clear inventories.
Several commenters kelieve thai a S0~
day effective date might prove Lurden-
some to small manufacturers pecause of
the inventory proilem.

The matter of inveniories was con-
sidered in the July 29, 1377 proposal o
ban and further discussed at the public
meeting of August 15, 1277. The concern
of thcse involved to clear their existing
inventories of ccnsumer patching zom-
pounds containing respirable free-form
asbestos was considersd. Information
available to the Commission indicates
that manufacturers ares now maintain-
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ing a relatively smail inventery. Dis-
fributors report thae¢ they maintain 2
small inventory comtared ‘o their sales.
Retailers have a much siower-mcving
nventory (51).

The Commission considered tha pes-
sikbie adverse economic mpact of 3 30-
day =iFective date on inventories of man-
ufacturers, distributors and rertailers.
The Commission aiso considered the pos-
sible adverse eifects of exgesing con-
sumers to inhalakle askestos by permit-
ting the manufacture, distribution an
sale t0 consumers or patciiing com-
pounds until 130 days after publication
of 2 ban. I¥ appears {0 the Commrssion
thai early discontinuance of the manu-
facture of this product would be neces-
sary in order to stop its continuing pro-
liferation in the market. Cn the other
hand, substantial adverse economic im-
racts could result from the fresezing of
distributors’ and retailers’ inventories at
an early effective date. The Commission
concludes therefcre that the ban should
become effective at two different points
in time. For manufacturers, the effec-
tive date should be close tc publication
of the rule In order to stop the con-
tinuing manufacture o7 the product. For
distributers and retailers, the aifactive
date shcould ke delayed to help amelio-
rate adverse 2conomic impacts.

Therefore, the Commission declares
below at § 1304.4 that consumer patch-
irg compounds containing respirable
free-form asbestos which have been
manufactured or initially Introduced
into commerce 30 or mcre days after
pubiication of this rule are banned
hazardous producis. This means that a
banned hazardous preduct, having keen
manufactured or initially introduced
into ccramerce, reiains its status as 2
pbaiined hazardecus preduct; thus, its
subsequent sale, offaring for sale, or dis-
tribution in commerce, is prohibited by
any nerscn in the chain of distribution.
In addition, the Commission declares
that all other consumer raitching com-
pounds containing respirakle free-form
asbestos, no matier when manufactured
or initially intrcduced into commerce,
are banned nazardous procducts 186 or
more days aiter pubiication of this mule.
(As stated below in $1304.4(g) of the
rule, initial introduction into commerce
of this preduct sccurs when the product
is physically shipped from a manufac-
turer’s facility to a distributor, retailer,
consumer or td anothar person for appli-
cation in a censumer envirenment.)

iIn summary, 30 days after psubkiication
of this rule, manufacturars will be pro-
hikvited “rom mannfacturing or shipping
the preduct io distributors, retailers,
copsumers, or to others for aprviication
in consumer snvironments, Purther, 130
days after pubiication of this Tule. dis-
tributors and retailars will e prohnibited
from seiling, cffering Jor sale, or distrib-
uting any »f the descrited products, no
matter when manufaciursd or initiaily
intreduced inio ommerce, to disuribu-
tors, retailers, consumers or o others for
application in consumer snvironments.

(2) The pupiic interest group recom-
mends that the effective date of the ban
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on consumar patching compounds con-
taining respirable free-iorm asbestos be
the date of publication of the iinal rule,
as it is for artificial smberizing materi-

Tha Commission propcsed that the e:-
7ecnive date of the ban on artificial em-
rerizing materiais be the date of puplica-
+ion although the Admunistrative Proce-
dure Ach (5 U.S.C. 553) which governs
ptbilcation of consumer product salety
rujes, provides that a rule should e pub-
Bshed 30 days nefore its effeciive date
unless the Commission finds goed cause
to provide otherwise. Unlike patching
compounds, Whers exrposure Lo asbestos
Apers is most prevalent during mixing,
sanding and cleanup operations, al-
thouzs the fibers may remain suspended
for a considerabie duration of time, as-
kestes fibers in emberizing materials can
e respired as long as such materials are
in the home because fiey are alway in
dry form and ready ‘o be moved atout
oy ordinary househeld air currents. It
appeared to ths Commission, therefore,
that these smberizing materials should
be removed from commerce as quickly as
pessibie and that there is good sause to
have the ban afective cn the data of pub-
Yeation. To assist persons who already
had such materials in thelr homes, the
Commission, on July 21, 1977, issued 2
press release on ‘heimpending tan which
included a Consumasar Alers advising con-
sumers of the daon associated with
these emperizing materials and issuing
instructions : {2 removai.

Teonomic advi
indicates, in addiu
adverse gcononic i
ed as a result of he imm ;
date for emberizing materiais { .
indicated in the foregoing discussicn, ¢
acoromic impach of 3 2%-day and 2ven
a 130-day effective dasze for patching
compounds would be significant and
therzfore it appears that the sconomic
impact of an Immedinie effactive date
would te more significant. Since no new
information has been prasented 0 show
that an earlisr efsctive dace shouid e
promulgated, the Commission deciines
tha suggestion of the public interes:
group. Therefore, the 2fzctive date of th2
reguiazion on consumer patching com-
pounds containing resvirabie free-form
asbestos is 3¢ days auier publiestion of
this rule as to manufaciurs and initial
intreduction into commerge and 130
days after pubiication as to all oiher
units of the defined product no masiar
when meanufactured or initinly Intro-
duced in ¢commerce.

C. Product risks and risk assessment.
Several commenters discussed e Com-
wssion’s risk assessment for gacching
compeunds and quessioned other asyects
of the hazard.

(1) A manufacturer suggests that use
by the general public or by asbestos
workars is not hazardous and that the
greatest hazard is o a worker during
sanding operations if he also smokes.

The Commission notes that while data
{rom an epidemiological study of asbes-
tos insulation workers indicated there
was an increased risk of death {rom iung

r
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sancer among smokars, 15 2lso indicatad
thers was aiso an inersaced risk of death
from other asbestos-reliaved diseases, in-

_cluding asopestosis, aimoeng NONSMOokers

(17) . Data also suggzest that the high risk
of mesotheliomas rcancers of the pieurs
and peritoneum’ irom askests exposure
appears to be unrziated to smoking (18,
8).

(2) A distributor of Sreplaces and fdre-
place equipment doubts there is a hazard
asscciated with emiserizing materials be-
cause the fibers used in 2mberizing ma-
terials are reiaiively large and dbers
whica would become airborne would be
pulled up the irepiace due.

Whaile it is truie that the large asbesics
fiver bundles pose littie risk of inhadation,
the Aber bundles release individual fibers
which in ftwn, can break logitudinaliy
into micrescopic fibrils (37) . Fibers could
beccme airborne under ncrmeald uze, in-
stallasion, and nandling conditicts, as
weil as from rcom drafts, Cnce the dbers
beccme airherne, they can remain 3us-
pendad over long pericds of time, eventu-
ally setfling cut on items of furmiture,
draperies, ate., only to tecome airborne
and available for respiration with use of
these ltems. As long 25 she {ree-iorm as-
besics emberizing material remains lcese
on the fArepiace fdcor, there is a vessibil-
ity that & ecculd become airborne and
thus respirad.

(3) A manuizciurer stales that since
Commissicn data ars hased cn oCCupae
sional statistics, it is dificuls vo decumend
sne Commission’s view. in the propocsal
thas, “lor many neoris the major sX-
zgsure 4o inhalakplz aspestos s in e
aome.”

Waile 15 is irue thai much of the Com-
missicn data on askesics-rai { dis
302 Zased on cccupaticnn.
£ assescmant was ma
aTOosura2 1o respirable askbestos in natch-
ing compounds during mixong, sanding
and cleanup orerations which =stimated
rne inereased risk of lung cancer from
such exposure n the home. A repory of
asbestos in copsumer patching com-
pounds indicated thal significant levels
of respirable free-form asbesiocs fibers
were detectad in roors adjacent to that
where the acital patening and sanding
crperaticns had cceurrad so that other
nousehold members coculd te sxrosed as
well as the individual performing the
raiching job (23. In many arzas of the
country (nonursan), thers aprears o te
a relatively low bockground levei of as-
Gestes (32). Therzfore, 2xpesure in the
heome to asbestos Jkers reieased from
sonsumer products coudd recivesens the
major exposura. As noted in she provoesal.
Zr., Paul Xciin, Jobhns-Manvillz, stated
in a orasendadion befors vhe Commission,
June 9, 1377, thai yeung children are
racticwlacly vulnerapie to exposurs o0
carcinegens and cleariy their major 2x-
posurs %o innaiable asbestes would be In
she home. The Commission therefore
feels it is essential to minimize, to the
extent poessible, exposure to respirable
asbestcs.

(4) A commenter guesiions Commis-
sion reliance on OSHA's proposed
amendmenst of Cctcber 3, 1375 o ccou-

paticnal exposure o asbestos as the oo
for the Commission propoesal. The
menter believes thai portions or
CSHA review of Ccerober 1975 arg zo. 7 -
tifically inaccuraia.

The Commission niotes that most o .-+
information cn hazards associated "7
inhalation of asbestcs is based on o0 -
pational sxposure. It can be said that ‘o .
body of scientific iiterature in the &t ™
proposal has airsady been subjectec
public scrutiny. During preparaticn
the Commission propesai, Comumiss
sta conferred with CS8IEA. As a Tes . .
the Comrmission propcsal deieted rerf
ences o studies which CTSIZA termec
ve of questicnable vaiidity.

As pointed out in the Commission o
posal, thers had been oniy one rspor-
consumer axposure 0 asbestos in g
scientific literature pricr to the prepe:s «.
Based on the data from that study
Commission assessmens was made of ¢
potential increased risk o Tespiratc -
canecer asscciated <vith use of consun
patching compounds consaining ashest
dters.

The Commission aiso tased its poo-
cosal on direct and indirzet avidencs o7
asbestos inhalation in ncn-osccupatis -
ally exposed individuals, including -:-
ports from autopsy dndings of asbest
Tivers in lung tissues and from spidem:.
logical studies. -

(3) In assessing the degree and natiu
f the risk cf injury %o consumers ir:
atching compounds, the Commissi
eviewed exparimental data and hum.
perience informaticn. In addition,
kasis of data by Renl on exposure
estos during the use of censum:
patching compounds (38), the Commis -
sion’s Health Sciences stad calculated ar
asgesment of the risk which was de-
scrized in the propesal. The calculations
wera tased on the application of a theo-
resical model similar 10 that descrited
by Enterline and Henderson (11). Sev-
eral highiy technical comments were re-
ceivaed in respense to the risk assessment.
The significant issues raised in these
comments are discussed below.

fa) Two commenters guestioned the
assumption in the risk assessment that
exposura to asvesios is cumulative over
the lifetime of a rerson, and whether
intermittent exposurs over several years
has the same effect as if the same ex-
posur2 had taizen place in a single year.
In raviewing the literature on askestos
exposure, the Commission finds that as-
Sesios fibers ars unlike many chemicals
and other materials which the bedy may
metabolize and excrete. Body clearance
of asbestos fiters is much less efective.
They have been found aot only to re-
main in e hedy but to accumulate (53
Since the data tend to show that inter-
mittents exposure can lead to cumulative
buildup of asbkestos fibers, it appears tc
the Commission that intermitient ex-
posursa aver several years could have the
same hazardous effect as if the total
intermittent exposure had taken place
within one year.

{(b) Two commenters indicated that
the hazard from applying patching com-
pounds could differ in diferent circum-
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stances. They indicate that rersons of
difering skills may release differend

amounts 9: inhalable asbestcs into the
air. Althcugh these differences occur, 4
consumer would likely reiease more as-
pestcs into the air because he or she may
be less skilled in the process than a pro-
fessional applicator. The Commissien
recognizes as these commenters point oud
that some producis have 2 smaller per-
centage of astestos than those which
were used for exposure data in the Com-
missicn risk assessment. For example,
one commenter submitted asbestos ex-
posure data from a study he conducted
using a compound that contained 2
smaller amount of asbestcs. Based sn
this commenter’s exposure data, another
risk assessment was conducted. The re-
sults suggest that use of a patching com-
pound containing less asbestos may re-
duce but does not sliminate an excess of
deaths due to exposure to asbestos in
patching compeunds. The range is from
1 death per million persens exposed fcr
the projected five years exposure using
one model and up to 226 liletime excess
cancer respiratory deaths per miliion
persons exposed during another mecdel
(53). It should be noted here that while
asbestos levels may vary, they do not
change the fact that there is no known
level below which inhalable asbestos may
be considerad safe.

(¢) Another commenter says that us-
ing a premixed compound reduces the
consumer’s exposure to ashesios. The
commenter also thought that the Com-
mission’s estimate of consumer exrosure
was too high. The Commission’s risk as-
sessment analysis did take inio consid-
sration the exposure during the mixing
of a patching compound. “While expo-
sure to asbestes fibers wouid be neglisibie
Guring slight stirring of a premixed
compound, the exposure during the
sanding and cleaning cperations in-
rolved would e the same as for ithe dry
compound. Consequenily, the risk as-
sessment values would not be signizi-
cantly reduced. As for the four-day,
sight-hour exgosure being too high an
sstimate, no data were submitied Yo sub-
stantiate that contention. As stated in
the proposal, therefore, it appears to the
Commission that although the expcsure
may be high, it is a reascnably foresee-
able expcsure.

D. Substitutes for asbestos. The July
29, 1977 propesal notes that subsiitutes
for ashestos are already being used n
patching compounds. Cne of the most
common sucstituies is attapulzite, a Zi-
prous ciay. Cther substituies of a fibrous
natare are woilastenite, kaciinite, sepic=-
iite and bentonite. Severai comments ex-
press concern that materials used as sub-
stitutes for astestos may aiso pose haz-
ards.

The Commission shares this concern.
Substitutes for asbestcs have been under
consideration for oniy a short time. Littie
cata are available on which to evaiuate
the saiety of substitute materials. Ex-
perimental indings of Stanton (58) indi-
eate that many mineral fibers (in addi-
‘1on to askestos) of small respirable di-
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nienticns are biclogically active under
experimental conditions.

According to correspondence dated
Juiy S8, 1977 frem Dr. Paul Ecfin of the
Jorns-Manville Co. with environmental
consultans Barry Casiieman, a oschns-
Man7ine study is under 'way o assess ‘ie
peianial inhalaticn hazard of cartain
naturally-ccourrming or man-made
eral dbers such as ceramic dbers.
ramiz dbers are a potential subsubicie for
artificial emberzing materiais.

Fuman exyosure data to substibutes
are extremely limited. Cceuvaiirnal ex-
posure daca to certain clay mineral fibers
which are oroposed asbesics subsiituses
are scheduied %o be presented at a Srm-
cosium on Occupational Txpcesure ic Fi-
brous and Particuiate Dust and their Tz-
tensicn into the Environment, in Decem-
ker 1377, These data are expecied to in-
dicate the extent of axposurs, rather
than human experience findings 9n re-
suits of a:ch exgosurz. Daca sn she re-

sults of human expesure Lo asbestos sus-
stitutes will not, in all likelficcd, he

availabie in the near future.

1) A commenter suggests that suksti-
tutes, since they would be fibrous, would
present a risk.

In assessing ashestcs substitutes, data
available to the Commission indicates
that a numkier of substances may be used
which are not fibrous such as caicium
carbonite, clay, resins and mica. For the
fibrous clay minerals which may ke used
as asbestes substitutes such as wollazio
nite, kaciiniie, sepiolite and bento
the Commission is aware thal ihere is a
lack of conclusive data on the hazard
potential assceiated with these minerals,
Additional study is nesded ‘o esvaivaia

)

the risk of inhalation exrosurs to such
small mineral fibers. Neverthealess, tiae

Commission believes that tha known rizk
frem inhalatle asbestos requires the
tanning of these products at this time.

(2) A comment gussiions a statement
in the propesal that fbrous glass couid
ke considerzd a substituie for chrysciile
in emperizing maserials.

The Commission conours with this
commant; it is cirrently unawars oF any
manufacturers or distributcrs whoe use or
know of the use of fibrous glass for tais
surpose. In addition, from a ecanical
viewpcint, glass fkers are not similar in
size and shape to chrysciile. Tnilke the
rod-iike glass fikers, chrysciile tends o
be curved, or te of curly Zibers or Lher
bundles, comprised of extremely small-
diamatered £brils. Hewsevar, glass dbers
are similar—at least in shape—io some
of :hie ampnhibcle asbestcs minerals. The
diameter of mest fbrous 3lass is repors-
edly greater than 3-3 micrsns and £on-
sidered tco large to be respirable. How-
aver, zlass fibers are not of uniform di-
menczions and a smail percentags may be
of respirable size. Additicnal study is
needed to assess the pathologic efects of
inhaled fibers, including fibrous giass.

E. Fconomic considerations. Six com-
menters expressed concern that. the ban
would have an adverse economic impact
on the industry. Pive of the six are man-
ufacturers who commented on patching

52309
. The sixth is a distributor of

¢ patehing
ciaimed that some fArms in that indus-
try will go out of business shculd the
ban e oromuigated. As ncted below,
our studies indicaiz that seme smald
producers may net have fthe fechnical
capability to reformulate their predueis
sacisfactorily or may »e unable to sbtain
necessary raw materiais by the 2iizciive
date of tha kan. Thus, some may cease
preduction temporarily, until such re-
formrilation is achieved. Some of
large manufacturers have indicaied 2a
willingness to license their asbestcs-{ree
Zormulations (or parts of them’ to small-
ar rms.

Two commenters discussed potential
eost effects of she Lan on patching
eompounds other than these relating to
the product itseif. Cne patching cem-
pound producer estimated at 60 percent
fhe increased ‘“worklead” associated
with tize professicnal application of non-
asbestos formulations because of differ-
ent performance characieristics. The
Commission has investigated the poten-
tial increase in direct labor costs as-
sociated with existing asbestos and non-
azbastos formulations; it esiimates an
initiai 10 to 25 percent average increase
as a vesult of swiiching frem the lcrmer
<o the latter. Cther costs may accrue to
nrofessional users of the preduct should
different apclication tools be needed or
sheuld some jobs have to ke redone (0
the rslatively poor shrink- and crack-
resistance of scme non-asbestos formu-
laticns. These increased costs ars ex-
reciad o diminish over time a Icrmula-
+:oms improve and as arriicaters Tecome
more accustomed to using ucn-asbesics
formuiations.

One ccmypany which may se adversely

fectad by the prepesed San reporis
thai attapuizite, one of the prime sud-
stituies ior asbestos in palching com-
nounds, s in “lmited supply” and siad
some zmall manufacturers may have
difSculty in obtaining that material
Cther industry sources have reroried
this sama problem. The larger patching
compound prsducsrs, whe aiready have
aspestos-ires formulations on the mar-
ket, are nob expected to have as
much difficulty in cbtaining substitute
materials,

Two manufacturers discussed the ban’s
potential adverse efect on the uuility of
the procuct. One expressed a belief that
non-asiestes formulations are infericr in
serformance 0 askestcs formuiations.
Anciher reinforced that velief, reporiing
that the apsence c¢i asbeswos formila-
ticns may nrompt workmen o add their
owr asbestos to she preducs o heip pre-
vens craciing when woll joins are cov-
ered. Fowever, the addition of astestos
would be aniamount to manufacture of
the banned sroduct and wouid thus be
prohiibited. I appears that at least some
existing non-asbestos iormulations may
be less desirable, from a performance
standpoint, to professicnal contractors;
most consumer appiicators are not ex-
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pected to perczive a significant difference
in the product’s performance.

As is indicated in the proposal, ihe
Commission is aware that economic im-
pacts of varying degrees will occur as
a result of the ban on inhalable asbestos
containing patching compounds and
emperizing materials containing res-
pirable iree-form asbestos. Also, the
Commission is aware that technology
for producing asbestos-free patching-
compound formulations is becoming
more generally available. The economic
impact will tend to be reduced over iime
as pon-asbestos formulation technology
becomes more widespread and as exist-
ing recent formulations are improved by
manufacturers. The nature and extent
of the effects on the industries are dis-
cussed in the Environmental and
Econcmic Assessments now on file in the
Office of the Secretary and were con-
sidered by the Commission during this
rulemaking precess.

B, Other comments. (1) Several com-
menters suggested that the Commission
should investigate other producis con-
taining asbestes in order to determine
the existence of possible hazards.

Tn the proposal, the Commission noted
that information on other products con-
taining inhalable asbestos would con-
tinue to be developed in order to deter-
mine whether further regulation is nec-
essary. Accordingly, the staff has begun
to develop plans for collecting such in-
formation.

(2) One commenter suggested that
the Commission issue a rule thai would
prohibit stockpiling of the banned prod-
ucts.

Section 9(d) (2) of the CPSA provides
that the Commission may, by notice and
comment rulemaking, prohibit a manu-
facturer from stockpiling a product for
which a consumer product safety rule
has been promulgated. In this case, the
ban on consumer patching compounds
covers the manufacture and initial in-
troduction of products into commerce 30
days after promulgation; the ban on
artificial emberizing materials covers
products in commerce on the daie of
promulgation. Therefore, in practical ei-
fect, there would not be time for manu-
facturers o stockpile; nor would there
be time prior to these effective dates for
rnotice and comment rulemaking.

(3) A commenter expressed concern
that the banned products be kept out
of intarnational commerce.

The Commission notes that this com-
ment is directed not to the proposed rule
but to its enforcemeni. If this matiar
should become a probiem it would oe
considered in the context of eniorce-
ment.

(4 Several comments suggzested sdi-
torial changes in the proposal. These
suggestions were considered and, where
appropriate, nave been included hersin.

DESCRIPTION OF THE 3aAN

The banned products. Parts 1304 and
1305 declare, respectively, that consumer
patching compounds and artificial em-
Yverizing materials {(embers and ash)
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containing respirable {ree-lorm asbestcs
are banned Jazarcous sroducts under
section 8 of the Conswmer Froduct
Safety Act.

Scope and application. Tha rules apeiy
to the named consumer preducts that
are customarily produced or distributed
for saie o or for f$he personai uise, coh-
sumption or enjoymens: of consumers in
or around a housenold or residence, 2
schocl, in recreation or otherwise. In ad-
dition to those products which can be
sold directly to consumers, the ban ap-
plies to the named consumer products
which are used and enjoyed by consum-
ers, such as those used in resicences,
schoois, hospitals, puglic buildings or
other areas where consumers have cus-
tomary access, whether the patching
compounds are applied preiessionally or
by consumers. Cnly consumer products
are subject to this regulation.
Patching compounds which are con-
sumer prcducts include thcse which a
consumer can purchase. Merely label-
ing a patching compound Ior industrial
use would not exclude such ariicles ircm
the ban. If the sale or use of the
product to consumers is facilitated,
it is subject to the ban. Patching
compounds which are labeled as, mar-
keted, and sold solely for industrial use
in non-consumer environments are not
subject to the ban. The ban applies to
patching compounds containing inten-
tionally-added respirable free-form as-
pestos sold directly to consumers and o
those which are used in residences,
scheols. hospitals, public buildings or
other arsas where consumers have cus-
tomary access.

& fFective dates. (1) The rule at Part
1304 telow applies to consumer patching
compounds containing respirable free-
form asbestos that are manufactured or
initially introduced inte commerce on
January 18, 1978, or after that date. For
all other consumer patching compounds
containing respirable Iree-form aspestos.,
no matiter when manufactursd or ini-
tially introduced into commerce the riule
at Part 1304 appiles on June 12, 1873,
and afier that date. This means that
30 days afier publication of this ruila,
manufacturers are prohivited from man-
ufacturing or shipping the product to
distributors, retailers, consumers or to
otaers for application in consumer envi-
ronments. Further, 180 days after publi-
cation of this rule, distributors and re-
tailers will se prohibited from selling, oi-
faring for sale or distributing in com-
merce the described products, no maiter
when maanufactured or initially intro-
duced into commerce, Lo distributors, re-
tailers, and users.

(2) The ruie at Part 1305 below appiies
to artiflical emberising materiais (embers
and ash) containing respirable free-form
asbestos that are in commerce on Te-
cember 15, 13717, or affer that date. This
prohnibition applies to products in inven-
tory as well as to those manufactured
on or after the effective date.

The Administrative Procedurs Act (5
U.S.C. 553) which governs the matter of

_effective date for banning rules under the

provides that a rule should be
ned 30 days before its effective date
oniess e Commission provides other-
wise for good cause found and pubiished
witia the rule.

As deseril in the discussion above
on efective date, the Commission is con-
cernad that ordinary household air cur-
rents in nomes that contain artificial
emberizing materials, can cause continu-
ing exposure of consumers to the respira-
ple free-form asbestes in artificial em-
bers and ash. It appears to the Commis-
sion, therefore, that these products
should be removed {rom commerce as ex-
peditiously as possibie in order to avoid
having additional numbers of consumers
unwittingly purchase these maderials.
The Commission finds there is good cause
to issue the rule on artificial emberizing
materials effective on the date of pub-
Heation.

IINDINGS

1. CPS4 Section 3. Section 8 (1) and
(2) of the CPSA require that, before is-
suing a consumer product safety rule
declaring a product to be a banned haz-
ardous product, the Commission must
find (1) that the preduct presents an
unreasonable risk of injury and (2) that
no feasibie safety standard can ade-
quately protect the public from the un-
reasonable risk of injury associated with
the product.

(a) Unreasonabie risk of injury. The
regulations are intended to reduce or
eliminate the unreasonable risk of injury
to the public from cancers such as lung
cancer and mesctheiioma. The risk is
associated with asbestos fibers which
are not tightly bound into or encapsu-
lated in the compositiorn of a product.
The health risk occurs when asbestos
fibers become airborne such as by mix-
ing, sanding, or cleanup operations when
using paiching compcunds, or by the
effect of ordinary household air currents
on artificial emberizing materials in
fAreriaces. Tests show that certain malig-
nancies are related to asbestiform min-
erals; these can arise 20 or more years
aiter occupational expesurs. However,
aiso reported are maiignancies from in-
direct, non-occupational exposure. In a
recent case, the court recognized a study
on asbestos exposure cited by the En-
vironmental Protection Agency at 40 FR
48295, showing “new biociogical evidance
suprorting the significance of single,
short-term exgesures * * * One-day in-
halation exposures in animal experi-
ments have producad an increase in the
incidence of mescothelioma.” National
Association of Demolition Coniractors
v. Zavironmenial Proteciion Agency, Clv.
Nos. 74-1545, 75-2078, D.C. Cir., Cctover
13, 1977

The informaticn on which the Com-
mission made the determination of un-
reascnable risk consists primariiy of
data on expesurs of industrial workers
$o respirable frese-form asbesics, Infor-
maticn on axposure of the public o in-
halabie asbestos in individuzal consumer
products is limited. However, as is evi-
dent from the extensive bibliography in-
ciuded herein there is generai scientific
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and medical agreement that there is nc
xnown threshoid level velow which it is
safe for people tc be exposed to respi-
rakie free-form asbestos.

As noted in the proposal, inhalable
asbestos in the housenold from consumer
patching compounds and artificial em-
2erizing materials presents a grzat risk
due to the presence in the household of
persons, such as children, who may he
parsicularly viinerable to carcinogens.
Because of the long latency period, ex-
posure o inhalakle ashestos in the home
can be life shortening for children. The
Commission notes that consuimers are
exposed to askestos frem sources other
than the banned products. However, con-
sumers who are exposed to asbestos fibers
from patching compounds and artificial
embers and ash receive additional doses
of asbestos and can be assumed to face
a greaber risk than persons not so ex-
posed, and a greater cumulative risk than
if no asbestos were present in the general
environment.

In determining that the risk of cancers
i{s unreasonable, the Commission con-
cludes that the degree and nature of the
risk of injury and the probability that
the risk will resuit in harm outweighs the
rules’ effect on the products’ utility, cost
and availakility to the consumer.

(b) No feasible safety standard. The
Commission is not aware of a technically
feasible procedurs for remcving the
hazards of cancer frem respirabie free-
form asbestos in the named producis.
The Commission believes that not ail
patching compounds present an unrea-
sonable risk of injury to the pubiic, only
patching compecunds centaining reaspir-
able free-form asbestcs. The hazard as-
sociated with this product is caused by
the free form in which the asbkestos ap-
pears. A safe level of exposure to free-
form askestos is not known. Therefore,
it does not appear that a standard for
patehing compeounds containing respir-
able free-form asbestos is feasibie.

The preduct artificial emberizing ma-
terials for fireplaces, containing respira-
ble free-iorm asbestos is used only in dry
form. Thus individual astesios fibers are
never bound together. If the asbestos
fibers were coated by another material to
bind the fibers, it would no longer be the
same product and would not give the de-
sired decorative effect. In considering
the dry character of the product and the
fact that a safe level of exposure to res-
pirabie Iree-form asbestos is nei known,
it doss not appear that a standard for
artificial emberizing materials coniain-
ing respirable free-form asbestos is
feasible.

The Commission believes that no
standard can render the defined prod-
ucts non-hazardous and concludes that
only banning thase vroducis can ace-
quately protect the public from unrea-
sonable risks of injury associated with
them.

2. CPSA Section 9(b). Section 9(1) of
the CPSA, 15 U.S.C. 2058(h), as amendad,
requires the Commissicn to consider and
take into aceount in the promulgation
of a rule the special needs of elderiy and
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handicapped persons to determine the
extent o which such persons may e
adversely afected by such rule. The
Commission has considered these needs
and has determined that no adverse ef-
fert on elderly or handicapped persons
will result from this regulaiion. I$ is in
the best interest of the entire pubiic, in-

‘cluding the elderly and handicapped,

that these hazards be reduced.

3. CPSA Section 3(c). Section 3(¢) of
the CPSA requires that prior to promul-
gating a consumer product safety rule
the Commission shall consider and shall
make appropriate findings for inclusicn
in such a rule as to: (1) The degree and
nature of the risk of injury the rule is
designed to eiiminate or reduce: (2) the
approximate number of ccnsumer srod-
ucts, or types or classes thereof, subject
to such rule: (3) the need of the public
for the consumer preoducts subject to
such rule, and the probabie effzct of
such rule upon the utility, cost, or avail-
ability of such products to meet such
need; (4) any means of achieving the
effect of the order while minimizing ad-
verse effzcts on ccmpetition or disruption
or dislocation of manufacturing and
other commercial practices consisten
with the public heaith and saiety; (5)
that the rule is reascnaily necessary ic
eliminate or reduce an unreasenabie risk
associated with such produci; and (6)
that the promulgation-of the rule is in
the public intersst (15 U.8.C. 2058(2)).

The findings rsquired by Section 9{c¢)
¢f the act have been described generaily
in the presamktle ard are incorperated in
§§ 1204.5 and 13.05.5 of the rules below.
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pp. 289-294, Lyon, 1§73,

CONCLUSION

Upon considering the subilished pro-
posal, the oral and writien responses to
the proposal and osaer relevans matertal,
the Commission bans consumer pasching
compounds and artificial emberizing ma-
terials (embers and asa) as set Jlorih
telow,

Accordingly, pursuant to provisions
of tThe Ccusumer Product Saifsty Ach
(sections 8 and 3, 85 Stai. 1213-17, as
amended. 3¢ Stat. 308, 5 U.S.C. 2057,
2053, new Parts 1304 and 13C3 are added
to Title 16, Chdpter II, Subchapter 3,
as follows:

PART 1Z2C4—-EAN OF COMEBUMER PATCH-
ING COMPOUMDS CONTAIMING RESP-

RAZBLE FREZFURM ASBESTOS
Sec.
1304.1 Scoge and application.
1304.2 Purpose.
1304.3 DPednitions.
1304.4 Consumer paiching compounds 38
hanned hazardous products.
1304.5 Findings.
Avrgorrry: Sscticns 3, 9, 86 Stat. 1215-

1217, as amended 30 Stat. 508, 15 U.S5.C. 2057,
2088,

§ 1304.1 Scepe and application,

(a) In this Part 1304 the Consumer
Product Safety Commission declares that
consumer patching compounds contain-
ing intentionally-added respirable f{ree-
form asiestss in such a manner ihat the
asbestos fiters can become arrborne
under reazsonably foresesable conditions
of use, are tanned hazardous producis
under sactions 8 and § of the Csnsumer
Produet Salety Act (CPSA) (15 U.B.C.
2057 and 2058). This ban applies to
patching compounds which are (1) used
%0 cover, seal or mask cracks. joints, holes
and similar openings in fhe trim, walls,
ceiling, efc. of buiiding intericrs, which

after drying are sanded to a smocth
finish and {(2) are produced and dis-

tribuzed for sale to or for the perscnal
use, consumpzicn or snjoyment of 1 con-
sumer in or arcund a permarent or
temporary nhousehold or residence, a
scheol, In racreation or ntherwise.

{b) The Commission has found that
(1) these patching compounds are teing
or will be distribuied in commerce; (2)
that they present an unreasonable risk of
injury; and (3) thai no feasible con-
sumer product safety standard under the
CPSA would adequatiely nrotect the pub-
lic from the unreasonaiie risk of injury
asscclated with these preducts. This rule
appiies to the banned hacardous products
derined in secifion 1204.) and described
further in section 1304.4.

(cy Only consumer products are sub-
ject to this regulation. Patching com-
pounds which are consumer zroducts
include those which a consumer can pur-
chase. Merely labeling a paiching com-~
pound for industrial use would not ex-
clude such articles irom the ban. If the
saie Or use of the ndroduct by conswmers
is facilifated, it is subject to the bhan.
Patching compounds which are labeled
as, markeied, and soid sclely for indus-

trial use in non-censumer 2nvironments
are not subjec: to the ban. In addition to
those procducts which can be soid directly
£0 consumears, “he tan appelies to paiching
compounds containing respirable free-
form asvestos which are used n resi-
dences. schoois, hespitais, public build-
ings or cther araas woerg consumers
have customary access.

§ 1304.2 Purpose.
The purpose of this rule is to ban cen-

sumer paiching compounds containing
intentionally added respirable, free-form
ascestcs. These producis prasent an un-
reasonaple risk of injury due to innala-
tion of fikers wiich increase the risk of
dsvelopinz cancer, inciuding lung cancer

nd mezsothelioma, diseases which have
keen demonstrated to se caused Ly expo-
sure to astestes fdbers.

3 1364.3 Definitions.

(a3 The detfinitions in section 3 of tas
Coeonsumer Product 3afety Aci (15 US.C.
2052) aprly to this Part 1304,

(b) “Asbestos” means a group of min-
eral fikers composed of hydrated sili-
cates, oxygen, hydrogen, and other ele-
ments such as scdium, ircn, magnesium,
and calcium in diverse combinations and
are: Amosite, chrysotile, crocidelite,
anthophyllite asbestos, actinolite asies-~
508, and remolite asbestos.

(¢) “Free-form asbestos” is thai which
is not bound, or ctherwise “locked-in”
{c a product by resins or cther bonding
agents, or which can readily become air-
borne with any reasonably foreseeabis

&
< &

(&) “Patching compounds” aire mix-
res of talc, pigmen?’s, clays, casein,
sund marble, mica osr other similar
matariaiz and a binding material such as
astestcs which are sold in a dry form
ready %0 Le mixed with water, cor such
comsinations in ready-mix paste form.
{g} “Consumer patching compeunds”
are those that are customarily preduce:d
or distributaed Zor sale fo or for the per-
sonal use, consumpticn or enjoyment of
conswmers in or around a permanent or
temporary heusehold or residence, a

t-!
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school, in recreation or otherwise. The
Commission considers that patchinz

comgpounds for application in these con-
sumer envircnments are either disirik-
uted for sale to or are for the personal
use or enjoyment of consumaers.

) “Intentionally-added asbestos” i3
asbestos which is (1) added deliberateiy
as an ingredient intended to imoary spa-
cific characieristics; or, (2) contained in
the final product as the rssult of kncw-
ingly using a raw malerial containing
aspesics. Witensver a manufacturer 8nds
out thas the fnished product ceniains
asbesios, the manufacturer will e con-
sidered as incwingzly using 3 raw mate-
rial  eentaining  asbestos, uniess the
manulacturer takes steps o reduce the
asbestos  to  the maximum  exient
reasicle,

() “Intial iniredustion inse com-
merce”’ occurs when the manufacturer
ships a product coverad by this rezula-
tion from a facility of the manufacturer
£0 a distributer, retailer, or user.




§ 1304.4 Consumer patching compounds
as banned hazardous products.

Cn ihe basis that airborne asbestos
fibers present the hazards of cancer, in-
cluding lung cancer and mesothelioma
to the public. consumer patching com-
pounds centaining insentionally-added,
respirable free-form asbestos, which
have seen manufactured or initially in-
troduced into commerce aiter January
16, 1373, are banned hazardous products.
™ scdition, ail other consumer patching
compounds containing  intentionally-
added. respirabie free-form asbestos, no
master when manufactured or initially
introduced into commerce, are banned
hazardous nroducts after June 11, 1958,

§ 13045

(a) The degree and nature of the risk
of injury. The Commission finds that the
risic of injury which this regulation is
designed to eliminate or reduce is irom
cancer, including lung cancer and
mesothelioma. In assessing the degree
and nature of the risk of injury
to concumers, the Commission has
reviewed experimental data and hu-
man experience infermation. The Com-
missicn noted that in the scientii
literature, there is general agrzement
that there is no known threshold level
below which exposurs to respiratle free-
form asbestos would be considersd safe.
Further on the basis of such scientiic
ovinion, it appears to the Commission
that ckildren ars particularly vuinerable
to carcinogens because of their longer
potential l!ifstime and their rapid rate
of growth. In areas cf the couniry wiere
ashestos may not te prevaient in the en-
vironment, the major risk of exposure for
children and others may oeccur in the
household. In areas of the country where
more asbestos fibers are present in the
environment, the public is exzpcsed 4o ad-
ditional risks from the presence of as-
bestos fibers in households and other
consumer environments, the Commission
conciuded on the basis of these factors
that consumer patching compounds con-
taining respirable free-form asbestos
present an unreasonable risi of injury to
the public. In addition, a risk assessment
was made. For purpsases of this assess-
ment, the Commission considered the use
of patching compounds by the consumer,
for six hours a day fzur times a year, G
be a high yet reasonabiy foreseeable ex-
posure. The increased risk of death from
respiratory cancer induced by this ex-
posure is estimated at between 10 and
2,000 per million. For five years of 2x-
posure at these levels, the risk increases
geometricaily and is estimated at be-
tween 1,960 and 12,000 per million. The
lower estimate of 10 per million is closer
to the actual risk for a one-vear ex-
posure. Nevertheless, in view of the seri-
ousness of the injury and the cumulative
effects of asbestos exposure, even this
minimum figure represents an unaccept-
able risk. The Commission believes that
reducing exposure to respirable free-
form asbestos in the home represents a
substantial decrease in risk to consumers,
since, fcr many people, the major ex-

Findings.
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posure to inhalable asbestos is in the
cme.

ib) Products subject to the ban. Con-
sumer patehing compounds as derfined in
$1034.0 (D), (e), (D) include such prod-
ucts as drywall spackling compounds and
tape joint compounds (commoniy ¥known
as “joint cement” or “tape joint mud™.
The Commission estimates annual skip-
ments of patching compounds subject to
the ban at approximately 30-30 million
“uynits,” or individual packages, of vari-
ocus sizes from 0.5 to 25 pounds (dry)
or 0.3 to 5 zallons (wet). The Commis-
sion believes thai about half the patci-
ing compounds scid in 1977, and intended
for saie to or use or =ujoyment by con-
sumers, were formulated with asbestos.
Many others containing significant levels
of asbestos contamination will alsc be
affected by {he ban.

(¢) Need of the public for the products
and sffects of the rule on their utiiily,
cost and aquailability. Patching com-
pounds, though used primarily by com-
mercial construction workers, are aiso
used by consumers, and are used for the
patching and sealing of cracks and joints
in and around the househecld and in
other consumer envircnments either by
consumers or professional apmnlicators.
The compounds are used {0 cover areas
on gypsum drywall which might other-
wise be aesthetically undesirable or
which might lead to structural damage,
energy loss or lower preperty value. The
ashestos in these compounds acis as a
structural reinforcing agent which helps
to reduce cracking and shrinkage of the
compound over time, and which render:
the compound more pliskle or “work-
able” uron application.

(1) Utility. The elimination of asbestos
irom these products may result in the
increased use or new develcpment of
substitutes which have similar proper-
sies to these of asbestes, or which impart
similar qualities to the produci. In cur-
ront reformuiations, asbestos is replaced
by a combination of substances, of which
the most common is attapulgite, 3 dbrous
clay. Some non-asbestos formulations
are reportedly not as effective as those
containing asbestos in conirsiling
sirinkage and cracking over time. The
workability of some compounds may ke
diminished as weil. This may adversaly
aifect the utility derived ircm the prod-
uct by consumers, and by professional
contractors until such time as improved
formulations are deveioped and available
{0 end-users.

(2 Cost. Asbestos-iree patching com-
pourd formulations may requirs more
iime to use. Thais wouid tend to incrzase
the direct lakor costs or residential and
other consiruction and renovation. The
expecied increase is between 10 and 25
percsnt. The Commission estimates that
+he annuai labor cost of drywall finishing
in these consumer envircnments is on the
order of $1 billicn. The use of non-
asbestos patching compound formula-
tions in all applications may increase this
cost by $50-5125 million, assuming that
roughly half the current iabor costs (i.e,
that portion now asscciated with the use

63563

of asbestos formulaiionsy are affected by
the 10-25 percent increase. The burden
of this cost is expected to fall directly
on ownhers cf existing hcmes who may
engage in some renovaticn, and on pur-
chasers of newly-renovaied or newly-
constructed nomes. These increased costs
are expected to diminish over time as
formulations improve and as applicators
hecome more accusiomed 30 using non-
asbestos formulations. The use of asbes~
tos substitutes may also iead to cost in-
creases in the manufacture of patching
compounds. The Commissicn estimales
this cost. which may vary widely from
firm {o Arm, at an average of 5-15 per-
cent. This is made up primarily of in-
creased costs of raw materials and of
formulation research and development.
It is expecied that the vrice of many
paiching compeunds may rise as a result.
Producers, distributors, and retailers of
patching compounds may also have to
incur costs associated with the disposal
of products in inventory. The Commis-
sion estimates that the wholesale value
of manufacturers’ and distributers’ in-
ventories at the time the ban becomes
effective will be approximately $15 mil-
licn. These costs may be reflected in the
prices charged for asbestos-iree patching
compound formulations, and in the
prices of other drywall and paint prod-
ucts. It aprears that, because of com-
petitive pressure from asbestos-contain-
ing compounds, producers of asbestos-
free formulations have not yet passed
on to purchasers their increased costs.
If the increased production costs of as-
bestos-free formulations can be passed
on ccmpletely as a result of the ban, the
total annual price effect for the year fol-
lowing the issuance of the ban may be
$10-360 miliion. The magnitude of this
effect may be reduced significantly in
successive years following the issuance of
the ban as producers’ develcpment costs
are amortized, as raw materiais hecome
more widely availatie, and as price ccm-
petition is sirengthened because of mar-
ket pressure and economies of scale as-
sociated with production.

(2) Availability. Thae suppely of
tos substitutes, particularly atia
clay and relatively unceniaminaied taic,
for use in the manuracture of paiching
compounds may be insuficient to meeb
the short-run demand which is expected
to ke stimulated by the promulgasion of
the han. Further, many small producers
probably lack the technizal carapillly to
reformulate their products, and may be
foroad to cease production, at least until

ashes-
aigite

formulations of satisfactery cest and
performance are devsloped. Thiz may

affact scme professional cont in
tha short run, consumers may

directly affacted by delur

jective of the ban while minimis
verse efects on compeiici :
or dislocution of manujfacturing and o
er commercial practices consistent with
the opublic health and satrzty. The ad-
verse eifects of the ban on pat g COLn~
pounds ¢ontaining asbestos s reducsd &7
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Umizing the ban to intentionally added
asbestos. Other alternatives such as
iimiting the sccpe of the ban oniy to
products purchased and used by con-
sumers or 0 issuing a ban with a lafer
aTecrive date. were considered by the
Commission. However, none was found
that would cause less disruption or dis-
locaticn of manufacturing and cther
commerical proctices, consistent with
public aealth and safety.

Conclucion. The Commission fnds
thag this rule, inciuding its effective dace

rezsonakbly necessary to eliminate or

reduce the unreasonable risk of injury
from cancers such as lung cancer and
raescthelioma thai are associated with
the banned precducts described hersin,

that no feasibie consumer product salety
standard undsr the Consumer Producs
Zafery Act can adequately protect the
puslic from this risk, and that promulga-
sion of this rule is in the public interest.

PART 1203—38AN OF ARTIFICIAL EMBER.
[ZING MATERIALS (ASH AND EMBERS)
CONTAIMNING REISPIRABLE FREE-FORM
AS3ESTCS

Scope and application.
Purpcse.

firepiace ash and embers a3
azardous preducts.

2

AUTHORITY: Secs. 8, 9, 30(d), Pub. L. 85—
as amended, Pub. L. 94-234; 35 Siat.
—17, a3 amendsd, 30 Stat. 506 (15 U.S.C.

20357, INEE).

Scope and appiication.

is Part 1205 the Tonsumer Prod-
afety Commiszion declares thas
al emberizing materials (ash and
2r5) coniaining respirable free-form
zenerally packaged in an em-
it for use in fireplaces, and
i for use in such a manner that
tos fil can tecome airberne
raeseeaple conditions
hazardous products
2 of the Consumer
(CFSA) (15 US.C.

G

Ings Zor use in firsplaces and sprinkied
or coatad by consumers on the artificial
lcgs to simulatz iive embers and ashea
and give a giswing appearance wi
subiscted o hizh temiperaturss. 3
ol material conisining ashestos thag
snld separaiely %o be sprinkled on anc
undzr arsificial iogs Ho simulate burmi
and giowing ashes also come within &
scope of this han.

31363.2
The purpose of this rule is to ban axti-
tal 2moerizing materials containing
iradle free-form asbestos. Thess
“ucts oresent an unreasonable risk of
; due to inhalation of fibers which
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increase the risk of developing cancers
such as lung cancer and mesothelioma,

RULES AND REGULATIONS

diseases which have been demons
to be caused by expcsure io as
fibers.

§ 1305.3

(2) The definitions in section 3 of the
Consumer Product Safety Act (15 U.3.C.
2052) apply to this Part 1305.

{b) “Asbestos’’ means a group oI min-
aral fibers composed of hydrated silicates,
oxygen, hydrogen and other elen
such as sodium, iron, magnesium aad cai-
citm in diverse ccmbinaticns and ars:
Amosite, chrysotile, crocidolite, anizc-
phyllite asbestos, actinoiite asbestos, and
sremolite asbestcs.

(¢ “Free-iorm asbestos” is that whicl
5 nobt bound, woven, or oun {
“loecked-in” to a product by resis
ciner bending agents, or thosa2
which fibers can readily become 2:rt
Wita any reasonably foreseeable ice.

b “Emberizing materizis” meoear
asbesics-containing material zon
racked in an “emberizing” kiv @
placed under artificial logs in zos

Definitions.

ing freplace systems or in artific? 2
»iaces Yor decorative rods

uct 3 also glued f¢ artifizial logs,
a5 a factory or Ly a consumer using an
ambericing it (Synihetic logs manulizac-
sured of celiviesic products which are
censumed by fames are not ineludad in
this defnition. Zleciric arsifcial logs and
artifisial asih teds used in 2leciric fre-
wiain respl

places, which do not ¢ =spiratis
free-form asbesics ars inel S

this dzfniticn.

3 1303.4  Artifielal
emoers 4s bunned

HOISa

Drod-

On the hasis
fkers prasent
as lung en
public, artificial Areviace o
contamiing resnirakle [res-iorm
are barned hazardous prediuc:s,

§1305.5

Tindings,

o7 injury, The Commission Inds vhar tne
risx of injury which this regulac: :
igned 5 eliminate sor ce s
cancer, including iang cancer and measo-
Laelioma. Measuy TV ara not ac

apie of fae armounis of asicasios in She awr
frorma asbesics-conlaining  emsarmziang
magerials in hemes. Zowever, 16 apsecss
that the amouni of airborne asbesics o

rents in the home are created oy do
i from 3 drepiace chumney or guher
Ivities that siir air inany room. 3in
amoerizing marerials mey contain up o
30 percent ascestes, which if nov per-
manently bound inw artificial dreplace
1085 would be in respirable form, sha risk
asscelated with emiersizing maverials is
considerable, especiaily since it continues
50 exist 24 nhours a day.

(b)Y Producis subjlect to the ban, Avti-
ficial emberizing marterials are decorative
simulated ashes or embers, used in cer-
tain gas-odurning fireplace systems, wiich
zlow to give the appearance of veal burn-
ing embers. The maserial is sprinkled 20

«

r ziued to gas logs, or sprinkled on fr2-
ziace doors.

» Need of the public jor the nrod-
wots and ¢fects of the rule on their util-
| cost, and availebilily. Artificial fre-
ce  emberizing material serves 2
rrictly decorative purpese and doss not
materiaily aifect the actual pertorm-
ance of tihe iirepiace a5 system in terms
27 its apility to provide heaf. A cortain
dezrae of aesthetic desirability axiste,
: since the product “system’” ii-
log, ashes, and empoersy i3
simulate burning wooden
lcgs may be sold with arsificiai
material attached at the fac-
icg commonly referred to as
ostad™, or with the “smbers”
12 Zit, often mixed with simu-
s Virtuaily all gas Ilcgs arz
ed or packaged with an em-
however, the majority of
ed in 1977 were packaged
n-asbestos-containing emberiz-
ts. The Commission estimates
saies of artificial gas logs at ap-
macely 100,000 units. Scine 25,000
£0 of these would be subject to the
1. Approximately 100,000 gas less
csied or freated by consumers with as-

$os ar2 estimated to be in existenca.
cmimission beileves that the ma-
D zas logs are scld withh ember-
; ;v this gives the consumer a
as tc whether or not to use the

Manufacturers of artifi-
berizicg material ars cur-
ur supstitutes for asbesics
eir products: vermiculite, rocik wool,
ca, and a syntheiic Aker. Nons
o i3 clalined o ke as assthet
ive as asbestos. Thus, the u
et by consumers from some I3
nrepiace systems may ue

nay rise somewhat;
on estimates the fotal orice
ban on consumers ag

ivailabiiity, The Comi cn te-
% all zroducers of artificial em-
material will have eiiminated
m ikeir preducts by the time
sacomes efective. Mo significant
on the availabilify of astesios
nitutes (o producers nor on the avail-
o . za3 logs or emperizing Riis o
ers and consumers 5 2upentad

idr Any neaas of achigving the
Sive o7 the ban while minimizing a
efects on commetition or disruc o7
dislocaiion of manufacturing and 2ther
commercial practices consisrent with fhe
nublic Acgith and safety. The Commiz-
sion believes that there will be minimal
disruption to the market for artificial
emberizing materials as a consequence
{ tha ban and that no further reduction
n adverse effects is feasible.

Q

Coneclusion, The Commissicn fnds that
this rule. inciuding its effective date, 5
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reasonably nacessary to eliminate or re-
duce the unreasonabie risk of injury
from cancers such as lung cancar and
mesotheiicma that are associated with
the banned producis described herein,
that no feasibie consumer product safety
standard under the Consumer Product
Safety Act can adequately vrotect the
pubiic from s risk, and ihat promul-
gation of this rule is in the pubiic n-
terest.

BFe2ciive Dales: Pary 1304 hecomes oi-
fective January 16, 1973,

Part 1305 tecomes erfective December
15, 18%7.

Dated: December 12, 1977,

SxzLooN D. BUTTS,
dssiziant Secretary, Consumer
Product Sajfeiy Commission.
(PR Doc.i7-35746 Piled 12-12-77:11:3C am|
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