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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

IN THE MATTER OF KAREN 
GOLINSKI, et ux.

)
)
)
)

No. 09-80173

BLUE CROSS AND BLUE SHIELD ASSOCIATION’S 
PETITION FOR REVIEW

Pursuant to Section VIII of the Employment Dispute Resolution Plan (“EDR 

Plan”) adopted by the United States Court of Appeals for the Ninth Circuit, the 

Blue Cross and Blue Shield Association (“BCBSA”) submits this petition for 

review of the decision by Chief Judge Alex Kozinski in the above-captioned 

matter.  BCBSA maintains that the Judicial Council has no jurisdiction over 

BCBSA under the EDR Plan created to adjudicate employment disputes between 

employees of the Ninth Circuit and their employer.  BCBSA submits this petition 

for review solely as a protective matter.  Further, this petition presents only the 

basic contours of BCBSA’s legal position on the contested issues, and BCBSA 

requests a briefing schedule to address fully those issues.  BCBSA simultaneously 

requests that Chief Judge Kozinski be recused from the review panel because of his 

authorship of the decision being reviewed.  

Background

BCBSA is the national trade association of Blue Cross and Blue Shield 

entities.  As pertinent to this matter, the United States Office of Personnel 
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Management (“OPM”) annually contracts with BCBSA for the Blue Cross and 

Blue Shield Service Benefit Plan (“the Service Benefit Plan” or “the Plan”), one of 

the federal government’s health benefits plans for its employees and their 

dependents established by the Federal Employees Health Benefits Act (“FEHBA”), 

5 U.S.C. §§ 8901-14. BCBSA is the named “carrier” for the Plan, see 5 U.S.C. 

§ 8901(7); it signs the government contract with OPM on behalf of local Blue 

Cross and Blue Shield entities who administer and underwrite the Plan in their 

localities.  See id. § 8903(1); see generally Empire HealthChoice Assurance, Inc. v. 

McVeigh, 547 U.S. 677, 682 (2006).  Karen Golinski, a staff attorney at the Ninth 

Circuit, is enrolled in the Plan, along with her five-year-old son.  

On September 2, 2008, Ms. Golinski submitted to the Administrative Office 

of the United States Courts (“AO”) a Health Benefits Election Form seeking to 

enroll in the Plan her same-sex spouse, Amy Cunninghis, whom Ms. Golinski 

married during the brief period of time when same-sex marriage was legal in 

California.  The AO rejected Ms. Golinski’s Election Form, determining that Ms. 

Cunninghis did not qualify as Ms. Golinski’s “spouse” for purposes of FEHBA --

and thus did not qualify for inclusion in Ms. Golinski’s “family” coverage under 

the Plan -- because the Defense of Marriage Act (“DOMA”), 1 U.S.C. § 7, states 

that, as used in federal statutes, “the word ‘spouse’ refers only to a person of the 

opposite sex who is a husband or a wife.”  Under the government contract 
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currently in place, BCBSA’s and the Blue Cross and Blue Shield companies’ 

obligations extend -- in “family” coverage situations -- only to opposite-sex 

spouses.

Ms. Golinski then challenged the AO’s decision through the Ninth Circuit’s

EDR Plan. As the Judicial Council is aware, the EDR Plan provides Ninth Circuit 

employees with procedures through which they can assert employment-related 

grievances and obtain commensurate relief against their employer.  Through that 

process, on January 13, 2009, Chief Judge Kozinski ruled that the AO’s refusal to 

certify Ms. Golinski’s Election Form was erroneous and ordered the AO to submit 

the form “to the appropriate health insurance carrier.”  Order of Jan. 13, 2009 

(“January Order”) at 7.  Chief Judge Kozinski reasoned that, despite DOMA’s 

limitation on who can constitute a “spouse,” FEHBA actually establishes a floor, 

not a ceiling, and permits OPM to contract to provide benefits beyond the level that 

the statute appears to establish.  See id. at 2-3.  In other words, Chief Judge 

Kozinski read FEHBA to require OPM to provide benefits to opposite-sex spouses 

of federal employees, but not to prohibit OPM from providing additional benefits, 

such as benefits to same-sex spouses.  Under this interpretation, OPM, in its 

discretion, may exceed this baseline requirement and contract to provide benefits 

to same-sex spouses.  Id. at 3. 
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Following Chief Judge Kozinski’s January Order, the AO submitted Ms. 

Golinski’s Election Form.  Soon thereafter, OPM instructed BCBSA that it may 

not accept the Election Form.  On February 20, 2009, OPM sent a letter to the AO 

advising of its instruction to BCBSA and explaining that DOMA prohibited the 

provision of FEHBA benefits to same-sex spouses.  See Letter from Lorraine E. 

Dettman to Nancy E. Ward (Feb. 20, 2009) (Ex. A to Order of Nov. 19, 2009).  

Ms. Golinski appealed again to Chief Judge Kozinski, this time also requesting a 

back pay award under the principles of the Back Pay Act, 5 U.S.C. § 5595 et seq., 

as authorized by the EDR Plan (at 9).

On November 19, 2009, Chief Judge Kozinski then issued the Order at issue 

here.  In it, and purportedly pursuant to his authority under the EDR Plan to award 

a “necessary and appropriate” remedy for workplace discrimination, Chief Judge 

Kozinski ordered:  (1) the AO, within 30 days, to re-submit Ms. Golinski’s 

Election Form to the Service Benefit Plan; (2) OPM, within 30 days, to rescind its 

instruction to the Service Benefit Plan not to accept Ms. Golinski’s Election Form

and to refrain from certain other communications with the Plan; and (3) the Service 

Benefit Plan, within 30 days of receiving from the AO Ms. Golinski’s Election 

Form, to enroll Ms. Cunninghis.  Order of Nov. 19, 2009 (“November Order”) at 

15-16.  Notwithstanding that Chief Judge Kozinski in the November Order 

compelled the Plan to take action, neither BCBSA nor any other Blue Cross and
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Blue Shield entity had ever been made a party to the proceedings or ever had 

opportunity to be heard on any issues in dispute.  In the November Order, however, 

Chief Judge Kozinski did advise that OPM and the Plan may appeal his order 

using the procedures outlined in the EDR Plan.  Id. at 16.  BCBSA now petitions 

for review from the portion of the November Order that directs “the BCBS Service 

Benefit Plan” to take certain actions.  Id.1

Summary of Legal Argument

At the outset, BCBSA emphasizes that the Blue Cross and Blue Shield 

entities have no qualms whatsoever with covering same-sex spouses as a general 

matter and do indeed cover them in other commercial products where the particular 

plan sponsors have contracted for such coverage.  Were the federal government to 

contract for coverage under the Plan for same-sex spouses of enrollees with 

“family” coverage, BCBSA and the Blue Cross and Blue Shield companies would, 

without hesitation, supply that coverage under rates and terms to be negotiated 

with OPM.

                                                       
1 Chief Judge Kozinski’s orders do not mention BCBSA by name, instead referring in the November 
Order to the “Blue Cross and Blue Shield Service Benefit Plan.”  November Order at 16.  The Blue Cross 
and Blue Shield Service Benefit Plan, however, is not a juridical entity and therefore can act only through 
the entities that sponsor, administer, or underwrite it.  Because BCBSA is the named carrier for the Plan 
(acting on behalf of local Blue Cross and Blue Shield companies), Chief Judge Kozinski’s November 
Order is properly read as referencing BCBSA’s right to appeal, when it states that the Blue Cross and 
Blue Shield Service Benefit Plan may appeal.  In any event, the November Order notes that “[a]ny other 
individual or party aggrieved by this proceeding may similarly appeal,” and BCBSA would separately fit 
that category.  Id. at 17.
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But OPM has not contracted for coverage for same-sex spouses under the 

Plan.  Moreover, BCBSA is contractually obligated to abide by OPM’s directives

on enrollment, and OPM’s currently in force directive with respect to Ms. 

Golinski’s enrollment is that her same-sex spouse, Ms. Cunninghis, shall not be 

enrolled as a dependent family member. Because of BCBSA’s contractual 

obligations, and OPM’s current directive on Ms. Cunninghis’s enrollment in the 

Plan, Chief Judge Kozinski’s order potentially directs BCBSA to breach its

contract with OPM.  It is BCBSA’s position that Chief Judge Kozinski, acting in 

his capacity as the presiding judge in a hearing under the Court’s EDR Plan, lacked 

the authority to issue any order to BCBSA or otherwise to the Plan and certainly 

lacked authority to order BCBSA to breach its contract with OPM.

1.  The EDR Plan -- by its plain terms -- is an internal, administrative 

mechanism that does not vest a judge of this Court, acting in his capacity as a 

presiding judge in a hearing under the EDR Plan, with the ability to issue orders to 

parties unassociated with the Ninth Circuit.  First, the EDR Plan’s substantive 

prohibitions on employment-related discrimination apply only to employees of the 

Ninth Circuit.  EDR Plan at 1 (“This plan applies to all court employees and 

applicants for non-Article I positions in the U.S. Court of Appeals for the Ninth 

Circuit.”) (emphasis added). Second, the EDR Plan instructs Ninth Circuit 

employees filing complaints that “the respondents in all complaints shall be the
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employing office that would be responsible for redressing, correcting, or abating 

the violation(s) alleged in the complaint.”  Id. at 7 (emphasis added).  Nowhere 

does the EDR Plan authorize complaints aimed at persons or entities outside of the 

Ninth Circuit or claim to be providing relief for grievances that cannot be redressed 

by the employer.  Third, such complaints are not filed in federal district court, but 

rather with the “chief judge of the court of the employing office which is the 

respondent to the complaint.” Id.  The chief judge’s role, in that context, should 

be akin to that of a chief administrative officer with jurisdiction solely to police 

internal employment disputes within the Ninth Circuit.  Outside actors are simply 

beyond the reach of the EDR Plan.  

2.  Even if the EDR Plan could somehow permit the chief judge to exercise 

jurisdiction over persons or entities unassociated with the Ninth Circuit, neither 

BCBSA nor any Blue Cross and Blue Shield entity was ever a party -- formally or 

informally -- to any proceeding before Chief Judge Kozinski. Only Ms. Golinski 

and her counsel appeared. As a result, Chief Judge Kozinski’s order -- which, 

again, could cause BCBSA to breach its contract with OPM should it choose to 

comply -- raises significant due process questions.   

3.  Aside from its jurisdictional and procedural defects, Chief Judge 

Kozinski’s order was also based on a faulty assumption regarding Ms. Golinski’s 

rights as a FEHBA enrollee.  In his order, Chief Judge Kozinski cited a number of 
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cases for the proposition that the sole avenue for employees of the judicial branch 

to exercise their employment grievances is through the EDR Plan.  November 

Order at 9.  Chief Judge Kozinski thus assumed that only he, as the presiding judge 

at Ms. Golinski’s EDR hearing, could provide her a remedy and that “[w]ith that 

responsibility must come power equal to the task” (id. at 9) -- i.e., to order Ms. 

Cunninghis’s enrollment.

The cases cited by Chief Judge Kozinski, however, involved disputes 

between the employee and his employing office or agency, not between an 

employee and an outside party. See, e.g., Dotson v. Griesa, 398 F.3d 156, 159 (2d 

Cir. 2005) (holding that a Bivens suit by probation officer against his superiors at 

the U.S. District Court for the Southern District of New York was precluded).  The 

former can be resolved -- indeed, must be resolved -- through the EDR process; the 

latter, however, cannot.  Contrary to Chief Judge Kozinski’s assumption, therefore, 

once the AO complied with Chief Judge Kozinski’s January Order and the obstacle 

to Ms. Golinski providing health benefits to her spouse became someone other than 

the AO, the EDR Plan was no longer applicable, and Ms. Golinski was empowered 

to seek a judicial remedy against the allegedly offending parties.  As a result, Chief 

Judge Kozinski was not, in fact, entrusted with the sole “responsibility” to 

remediate Ms. Golinski’s grievance against OPM -- and certainly not against 

BCBSA or otherwise against the Plan, which cannot possibly be regarded as her 
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employer -- and thus did not need to assign to himself any “power equal to the 

task.” 

4.  BCBSA next notes that Chief Judge Kozinski’s rationale in his January 

Order for avoiding the question of DOMA’s constitutionality was legally faulty, 

and could create a precedent with far-reaching negative effects both for BCBSA 

and OPM if allowed to stand.   As mentioned, Chief Judge Kozinski reasoned that 

he need not decide if DOMA is unconstitutional because, according to Chief Judge 

Kozinski, FEHBA provides a set of “general guidelines” and “minimum 

requirements that [FEHBA] plans must satisfy.”  January Order at 3.  Applying this 

interpretation of FEHBA, Chief Judge Kozinski reasoned that while OPM must, at 

a minimum, contract for a plan that provides coverage to spouses as defined by 

federal law, it is also free, in its discretion, to exceed this statutory floor and to 

provide benefits to individuals considered spouses under state law, but not under 

federal law.  Id.  

Chief Judge Kozinski’s interpretation of FEHBA simply cannot be 

harmonized with congressional intent.  By Chief Judge Kozinski’s logic, OPM 

could exceed any of FEHBA’s terms if it so desired -- it could, for example, extend 

health benefits coverage to anyone unrelated to the federal government if it so 

chose.  Nowhere in FEHBA or its legislative history does Congress suggest that it 

intended to delegate to OPM runaway authority to contract for plans that provide 
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benefits to federal employees as generously as OPM sees fit.  FEHBA in fact 

contains a detailed provision on enrollment, and its definitional provisions defining 

who may and may not be enrolled are quite specific. See 5 U.S.C. § 8905.  These 

are not mere “general guidelines.”  Chief Judge Kozinski should not have 

misinterpreted FEHBA to avoid reaching the constitutional question.2

Just as troubling, under the November Order, the federal agency that 

employs an individual can override OPM’s discretion to determine enrollment.  In 

FEHBA, Congress delegated to OPM the task of “prescrib[ing] the time at which 

and the manner and conditions under which an employee is eligible to enroll” in a 

FEHBA plan.  5 U.S.C. § 8913(b).  By insisting that the AO -- ie., the employing 

agency -- accept Ms. Cunninghis’s enrollment and that OPM may do nothing to 

“interfere in any way” (November Order at 16) with her enrollment, Judge 

Kozinski has left with the employing agency the final word on enrollment, contrary 

to Congress’s instructions.  It would be impossible to administer the Plan if every 

employing agency could apply its own rules concerning enrollment, without

uniformity and discipline ensured (as Congress demanded) by OPM.
                                                       
2 Recent actions by Congress and the President make plain that FEHBA is not the “floor” on enrollment 
that Chief Judge Kozinski surmised.  Congress is currently considering a bill to extend eligibility for 
FEHBA coverage to same-sex spouses and other domestic partners, legislation that would be entirely 
unnecessary if Chief Judge Kozinski were correct that OPM already has authority to implement such an 
extension.  See S. 1102, 111th Cong. (2009); H.R. 2517, 111th Cong. (2009).  Similarly, President Obama 
earlier this year extended certain federal benefits to domestic partners, but excepted other benefits such as
FEHBA benefits, because “[m]y Administration is not authorized by Federal law to extend a number of 
available Federal benefits to the same-sex partners of Federal employees.”  Pres. Mem., 74 Fed. Reg. 
29393 (June 17, 2009).
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In addition, even if Chief Judge Kozinski were correct that FEHBA sets 

forth only a floor with respect to enrollment, he still could not issue the relief in 

question.  BCBSA and OPM are bound by a contract that does not include same-

sex spouses in “family” coverage.  If Ms. Golinski’s employer is required by law 

to have broader coverage, then the remedy is for the employer to obtain 

supplemental coverage.  BCBSA or any other Blue Cross and Blue Shield entity

associated with the Plan cannot be ordered to provide coverage that is not included 

in their contract.

5.  Finally, given his authorship of the opinion under review, BCBSA also 

requests that Chief Judge Kozinski be recused from any further appellate 

proceedings.  See, e.g., Rice v. McKenzie, 581 F.2d 1114, 1117 (4th Cir. 1978) 

(“To say the least, it would be unbecoming for a judge to sit in a United States 

Court of Appeals to participate in the determination of the correctness, propriety 

and appropriateness of what he did in the trial of the case.”).

Conclusion

For the foregoing reasons, the Judicial Council should vacate Chief Judge 

Kozinski’s November Order to the extent it orders the Service Benefit Plan, 

BCBSA, or any other Blue Cross and Blue Shield entity associated with the 

Service Benefit Plan to take any action.  Alternatively, the Council should set a 

briefing schedule to obtain fuller discussion of the issues presented.  Chief Judge 
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Kozinski should be recused from appellate consideration of his January and 

November Orders.

Respectfully submitted,

s/ Anthony F. Shelley
Emmett B. Lewis
Anthony F. Shelley
Alan I. Horowitz
MILLER & CHEVALIER CHARTERED
655 Fifteenth Street, N.W.
Suite 900
Washington, DC  20005
Tel.:  202-626-5800
Fax.:  202-626-5801
Email:  ashelley@milchev.com

  ahorowitz@milchev.com

Counsel for Blue Cross and
Blue Shield Association
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