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Responses of Judge John G. Roberts, Jr.
to the Written Questions of Senator Joseph R. Biden, Jr.

The deference courts give to precedent - stare decisis - is a key issue in the confirmation of
any Supreme Court Justice. During his testimony before this Committee, then-Judge
Clarence Thomas said:

stare decisis provides continuity to our system, it provides predictability, and
in our process of case-by-case decision making, I think it is a very important
and critical concept.

After saying that ~ and being confirmed — Justice Thomas has goune on, in more than 35
cases, to express a willingness to reexamine a breathtaking range of well-settled
constitutional law. As we’ve come to learn and as Justice Scalia has explained recently,
Justice Thomas “doesn’t believe in stare decisis, period.”

1. What can you tell the American people to convince us that what you’ve
said about the importance of srare decisis at your confirmation hearings
will, if confirmed, actually guide you when you are faced with deciding
whether or not to follow a particular precedent?

RESPONSE: I have placed my views concerning stare decisis in the context of a broader
conception of the proper role of a judge in our constitutional system of government. That
broader conception focuses on what I regard as essential judicial humility — the humility to
appreciate the limited nature of the judicial office, the humility to be open to the considered
views of colleagues on the bench, and the humility to appreciate that judges operate within a
system of precedent shaped by other judges over the centuries. The fact that my views on stare
decisis are grounded 1n a broader view of the proper judicial role helps substantiate their
significance.

At his confirmation hearing, Judge Souter had this to say on stare decisis and the factors to
consider when contemplating overruling a previous case:

Some such doctrine or some such rule is a bedrock necessity if we are going
to have in our judicial systems anything that can be called the rule of law as
opposed to simply random decisions on a case-by-case basis....

One of the factors which is very important I will throw together under the
term reliance. Who bas relied upon that precedent, and what does that
reliance count for today?

We ask in some context whether private citizens in their lives have relied
upon it in their own planning to such a degree that, in fact, it would be a
great hardship in overruling it now....






