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Responses of Judge John G. Roberts, Jr.
to the Written Questions of Senator Sam Brownback

1. Article IV, Section 1 provides that "Full Faith and Credit shall be given in
each State to the public Acts, Records, and judicial Proceedings of every
other state. And the Congress may by general Laws prescribe the Manner in
which such Acts, Records, and Proceedings shall be proved, and the Effect
thereof." Notwithstanding the Full Faith and Credit Clause, many states
have established a so-called "public policy exception" which permits such
states not to recognize "public acts, records, and judicial proceedings" of
~ther states when contrary to such states' public policy.

A. Does the public policy exception violate the Full Faith and Credit
Clause?

B. Do you believe the public policy exception may violate any other
constitutional provision, and if so, which provision(s)?

RESPONSE: The Court's precedents make clear that in certain cases, the public
policy exception does not violate the Full Faith and Credit Clause. The clause
itself has two aspects. First, it governs the extent to which a state may decline to

, applythe lawof anotherstate. In this area,the Court'sprecedentsprovidethatthe
Full Faith and Credit Clause "does not require a State to apply another State's law
in violation of its own legitimate public policy." Nevada v. Hall, 440 U.S. 410,
422 (1979). Second, the clause requires that states recognize the judgments of
other states. The Supreme Court has declined to permit t~e application of the
public policy exception to judgments. See Baker by Thomas v. General Motors
Com., 522 U.S. 222,232-33 (1998). These decisions represent precedents ofthe
Court, entitled to respect consistent with principles of stare decisis.

I have not had occasion to consider whether the public policy exception implicates
any other constitutional provisions. If! am confirmed, and if a litigant were to
raise such a claim before the Court, I would consider the matter in the context of
the factual circumstances of a particular case and in light of the arguments
presented by the parties.

2. The Eighth Amendment provides that "[e]xcessive bail shall not be -required,
nor excessive fines imposed, nor cruel and unusual punishments inflicted."

A. Should the Eighth Amendment's prohibition on cruel and unusual
punishment be evaluated based on contemporary understanding of
what criminal sanctions are cruel and unusual?
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