
UNITED STATES OF AMERICA
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

UNITED STATES OF AMERICA :
:

v. : CASE NO. 8:09-CR-502-T-17TGW
:

GUSTAVO TELLES-MONTENEGRO :

UNITED STATES’ RESPONSE IN OPPOSITION TO
DEFENDANT’S MOTION TO SUPPRESS

AND MEMORANDUM OF LAW

COMES NOW the United States of America, by and through its representative,

the undersigned Assistant United States Attorney, and makes its response in opposition

to the defendant’s Motion To Suppress Evidence And Statements.  In support of our

position, the United States submits the following:

1. On October 10, 2007, United States Border Patrol agents arrested the

defendant subsequent to a reasonable suspicion stop of a 2000 Chevrolet Astro LS

minivan in Hillsborough County, Middle District of Florida.  The defendant, who was the

driver of the van, was one of six individuals found in the vehicle, all of whom were aliens

illegally in the United States.

2. On that morning, three Border Patrol Agents (BPAs) sat in their marked

Border Patrol vehicles in the center median of Interstate 75 (I-75) near mile marker 312

monitoring traffic on I-75.  All three BPAs had significant experience in investigating

illegal alien transporting cases both here in Florida and along the border with Mexico. 

Included among the three was Senior Patrol Agent (SPA) Anthony Fiorita.  SPA Fiorita

had approximately 12½ years experience in the BP and had been stationed in Tampa

since July 2004.   
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a. BPAs monitor Interstate 75 because they know it is used as an entry

corridor for illegal aliens to be smuggled into central and south Florida after having

entered the United States from Mexico to obtain work.  I-75 picks up traffic from I-40, I-

20, and I-10 bringing illegal aliens from the southwest United States to central and

southwest Florida to work in the agricultural fields and construction industry.  They are

also aware that alien smugglers also use I-75 as an exit corridor to transport illegal

aliens out of Florida to points north and/or back to the southwest for work opportunities

or because the smuggled aliens were not able to pay for their transportation to Florida

and are being taken back to their starting point.

b. The BPAs also know that over the course of the last five and one-half

years, a time period that agents from the Tampa Border Patrol Station have extensively

patrolled I-75, alien smugglers on I-75 have heavily utilized pickup trucks with camper

shells, SUVs, vans, and minivans, and that alien smuggling/transporting is done with

large numbers of people per vehicle in order to be profitable.

c. The BPAs are investigating smuggling activity and are consciously not

investigating illegal aliens who are already domiciled in Florida or who appear to be

already engaged in employment.  The extent and success of this particular type of

investigation into illegal alien smuggling is evidenced by the fact that SPA Fiorita will

testify that to his knowledge in approximately 150 reasonable suspicion stops conducted

by his Tampa BP Station on I-75 since March, 2004, 145 of those stops have resulted in

the discovery of illegal aliens being smuggled into or out of Florida.  This phenomenal

percentage of success in their reasonable suspicion stops is a strong indicator of their

experience and reliability in making observations leading to reasonable suspicion.        
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3. At approximately 900 hours that morning, SPA Fiorita observed a green

Chevrolet Astro LS van traveling south on I-75 with what appeared to be a Hispanic

male driver and California license plates.  The vehicle appeared to be unkempt in

appearance and to have dark tinted rear windows.  It appeared to be traveling at the

posted speed limit of 70 miles per hour and traveling with the flow of traffic.  SPA Fiorita

will testify that the type of vehicle, it’s appearance, it’s registration, how it is driven, and

the heritage of it’s driver are all factors taken into consideration by the BPAs based

upon their knowledge of the tactics, goals, and membership of smuggling organizations

operating in this area.  SPA Fiorita and another BP agent then pulled out from their

location and began to follow the vehicle.  Upon getting close enough to read the license

number on the tag, SPA Fiorita called in the plate number and received information from

Sector BP that the plate registration revealed that the registered owner of the vehicle, a

Santiago Martin Hernandez of Yuba City, California, was possibly a person who had

been previously twice removed from the United States as an illegal alien.  SPA Fiorita

knows that BP investigative operations has shown that significant numbers of illegal

aliens enter the U.S. over the California border with Mexico and have been transported

to Florida for work and that these illegal aliens are predominately Hispanic.

4. Since the van had slowed noticeably after passing the BP agent’s

location, SPA Fiorita was able to catch up to the vehicle within two miles of his parking

spot and to observe the vehicle more closely.  His observations came from following the

vehicle, driving beside it, and driving in front of it.  He could see that the vehicle

appeared to be riding low in the rear and that the rear tires appeared to be ballooning as

if the vehicle was carrying a weight load greater than the vehicle was intended to carry. 

SPA Fiorita could see the driver and what appeared to be a front seat passenger.  The
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tinting on the windows behind the front seat occupants appeared to be extremely dark

and would not allow SPA Fiorita to see clearly through the back windows.  The Hispanic

male driver of the vehicle looked straight ahead, appeared extremely nervous and

would not look at SPA Fiorita.  SPA Fiorita believed there was a front seat passenger

but could not observe whether anyone else was in the vehicle even though he saw what

appeared to be an open “Powerade” bottle in a cup holder against the back rear window

next to the back rear bench seat of the van.  When SPA Fiorita drove in the front of the

van and slowed down to determine what the driver would do, the van refused to pass

the BP vehicle until the speed was between 45 and 50 m.p.h.  When the van did

eventually pass the BP vehicle, SPA Fiorita saw that there did appear to be a front seat

passenger but the seat was reclined back and it appeared the passenger was

attempting to keep from being seen.  

5. Overall, SPA Fiorita followed the van for approximately 41 miles and once

he determined that he would stop the vehicle he continued to follow it in an effort

to get closer to Tampa in order to make the stop.  SPA Fiorita determined that sufficient

factors existed to reasonably believe the van was involved in alien smuggling.  This

reasonable suspicion was based upon his extensive investigative experiences, his

knowledge that I-75 is a known corridor to transport illegal aliens into and through the

Middle District of Florida from Mexico via California and other southwest border states,

the time of day, his observations of the driver’s erratic and unexplainable driving style,

the type of vehicle involved, the unkept appearance of the vehicle, the location of the

van’s registration (California), the dark tinted windows, the fact that no noticeable

luggage or other baggage was visible, the fact that the van appeared to be fully loaded
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due to the ballooning nature of the rear tires but only two individuals were observed,

and the fact that the vehicle was registered to an individual with a Hispanic sounding

name who may have been deported twice as an illegal alien, to list only a few of the

factors present and considered.

6. When the van pulled over to the side of the interstate and stopped, the

 agent approached the vehicle and found that the van was carrying a total of six people,

two of which were lying on the floor of the vehicle.  The agent determined that all were

illegal aliens, including the defendant.

7. Post-Miranda, defendant Telles-Montenegro admitted that he was a

citizen of Mexico, that he was illegally in the United States, that he had been previously

deported, that he knew the individuals he was transporting for pay were also illegally in

the U.S., and the circumstances surrounding his driving the vehicle.  $1,316.00 was

seized from the person of the defendant as proceeds of the smuggling venture. 

8. On December 7, 2007, the defendant filed his motion to suppress.  In his

motion, the defendant seeks the suppression of the defendant’s statements, law

enforcement observations, and other evidence discovered after the stop of his vehicle.

MEMORANDUM OF LAW

The defendant has no standing to object to the arrest of his person as he was

illegally in the United States.  Border Patrol agents made their stop of the vehicle based

on reasonable suspicion, and all evidence discovered in the vehicle and on the aliens

found in the vehicle is admissible, as well as any statements made by the defendant.

“The “body” or identity of a defendant in a criminal proceeding is never itself

suppressible as a fruit of an unlawful arrest, even if it is conceded that an unlawful
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arrest, search, or interrogation occurred.”  INS v. Lopez-Mendoza, 468 U.S. 1032, 1039

(1984).  “It has always been the position of the Supreme Court that the manner in which

a defendant is brought before a court is irrelevant to considerations of due process.” 

United States v. Aldana-Roldan, 932 F.Supp. 1455, 1456 (S.D. Fla., May 20, 1996),

citing Ker v. Illinois, 119 U.S. 436, 444 (1886) and Frisbie v. Collins, 342 U.S. 519

(1952).  “There is no sanction to be applied when an illegal arrest only leads to

discovery of the man’s identity and that merely leads to the official file or other

independent evidence being brought before the Court.”  Id. at 1456, citing United States

v. Guzman-Bruno, 27 F.3d 420, 442 (9th Cir.), Cert. denied, 513 U.S. 975 (1994).  See

also United States v. Orozco-Rico, 589 F.2d 433 (9th Cir. 1978) Cert. denied, 440 U.S.

967 (1979)(even if stop of the vehicle in which defendant alien was found was illegal

and if his arrest was thus illegal, no evidence relevant to status of offenses of which he

was charged–illegal entry and reentry after deportation–was thereby tainted.)  Finally,

“while evidence obtained as a result of an unlawful stop must be suppressed, evidence

obtained from other sources regarding the defendant’s identity, as well as his or her

fingerprints, may be admitted at trial.”  3A C.J.S. Aliens § 1568 (citing the Aldana-

Roldan case).

Next we look at the issue of the reasonable suspicion stop made by the Border

Patrol agent on October 2, 2007.  The Supreme Court ruled that brief investigatory

stops of persons or vehicles does not violate the Fourth Amendment when the officer’s

action is supported by reasonable suspicion to believe that criminal activity “may be

afoot.”  United States v. Arvizu, 534 U.S. 266 (2002).  “Border Patrol agents on roving

patrol may stop vehicles only if they are aware of specific articulable facts, together with
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rational inferences from those facts, that reasonably warrants suspicion that the vehicle

contains aliens who may be illegally in the country.”  United States v. Brignoni-Ponce,

422 U.S. 873, 884 (1975).  This process allows officers to draw on their own experience

and specialized training to make inferences from and deductions about the cumulative

information available to them that “might well elude an untrained person.”  United States

v. Cortez, U.S. 411, 417-418 (1981).  Deference is due to an officer’s judgment of a

particular situation.  Id.  Therefore, the reviewing court will make reasonable suspicion

determinations by examining the “totality of the circumstances” of each case to see

whether the detaining officer has a “particularized and objective basis” for suspecting

legal wrongdoing.  Id.; United States v. Hunter, 291 F.3d 1206 (11th Cir. 2002), Cert.

denied, Hunter v. United States, 124 S.Ct. 1527 (2004). 

The Supreme Court has enumerated a non-exhaustive list of relevant factors to

consider when determining the constitutionality of a reasonable suspicion stop.  These

factors include the usual traffic patterns of the area, the agent’s previous experience

with alien smuggling/transporting in the area, the behavior of the driver, such as erratic

driving, characteristics of the vehicle, including the appearance of being heavily loaded,

and the apparent Mexican ancestry of the occupants of the vehicle.  United States v.

Brignoni-Ponce, 422 U.S. at 884-87; United States v. Cruz-Hernandez, 62 F.3d 1353

(11th Cir. 1995); United States v. Barron-Cabrera, 119 F.3d 1454, 1461-1462 (10th Cir.

1997)(finding reasonable suspicion existed for stopping Ryder truck near the border on

a known smuggling corridor; driver reacted erratically on sight of Border Patrol.); United

States v. Payne, 555 F.2d 475 (5th Cir. 1977)(finding reasonable suspicion existed for

stopping a vehicle with out-of-county license plates that moved erratically with dark
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tinted windows and rode low to the ground.)

Finally, I request the Court review the case of United States v. Bautista-Silva,

567 F.3d 1266 (11th Cir. 2009) which is the latest Middle District of Florida transporting

of illegal aliens case decided by the 11th Circuit.  That case again pointed out the fact

that the courts hearing these cases “must look at the totality of circumstances . . . to see

whether the [agent] ha[d] a particularized and objective basis for suspecting legal

wrongdoing.”  Id. at 1272 citing United States v. Arvizu.  The Court stated that “(t)his

process allows officers to draw on their own experience and specialized training to

make inferences from and deductions about the cumulative information available to

them that might well elude an untrained person.”  Id. at 1272 citing United States v.

Arvizu.  The Court also stated “(w)e may not consider each fact only in isolation, and

reasonable suspicion may exist even if each fact ‘alone is susceptible of innocent

explanation.’”  Id. at 1272 citing United States v. Arvizu.  The Court went on to cite the

nonexhaustive list of factors that officers could consider which were listed initially in the

Supreme Court case of Brignoni-Ponce supra.  This case stands for the renewed

emphasis by the 11th Circuit in following Supreme Court precedent that district courts

should not engage in “divide and conquer” analysis in considering whether Border Patrol

agents had reasonable suspicion of criminal activity in their stops.  It does not matter if

every point considered by an agent to arrive at reasonable suspicion is, by itself,

perfectly legal or innocent, what does matter is whether the agent can articulate the

various facts that went into his decision and whether he was able to draw rational

inferences from those facts looking at it from his point of view with his knowledge and

experience.
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Reviewing the myriad of factors (as set forth in paragraphs 2-5 above) that the

Border Patrol agent considered in determining reasonable suspicion existed, it becomes

apparent that the agent properly relied upon his vast experience including with alien

smuggling in the area, specific articulable facts including the state of the vehicle and the

driver’s behavior, the possibility the driver was a twice deported illegal alien, and the

totality of the circumstances in stopping the vehicle driven by defendant Telles-

Montenegro.  Because reasonable suspicion existed, the stop was constitutional.

WHEREAS, based upon the facts and circumstances of this case and the case

law described above, the United States requests that the defendant’s motion for

suppression of evidence and statements of the defendant be denied.

Respectfully Submitted

  A. BRIAN ALBRITTON
United States Attorney

By:     s/ WÉÇtÄw _A [tÇáxÇ
DONALD L. HANSEN
Assistant United States Attorney
Special Prosecutions Section
USAO No. 060
400 North Tampa Street, Suite 3200
Tampa, Florida 33602
Telephone:  (813) 274-6351
Facsimile:  (813) 274-6108
E-mail: Don.Hansen@usdoj.gov
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 21, 2007, I electronically filed the

foregoing with the Clerk of Court by using the CM/ECF system which will send a notice 

of electronic filing to the following:

Brent D. Armstrong, Esquire
Attorney for defendant Telles-Montenegro

s/ WÉÇtÄw _A [tÇáxÇ          
DONALD L. HANSEN
Assistant United States Attorney
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