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REPORT OF INVESTIGATION (Case S8091P) 
CONCERNING 

GENERAL {RETIRED) DUNCAN J. MCNABB 

PREPARED BY 

November·20 15 

I. INTRODUCTION 

This investigation was directed in re~ponse to concerns raised by the Office of the 
Secretary of the A.ir Force for Manpower and Reserve Affairs (SAF/MR) to the Department of 
Defense Inspector General (DoD IG) and forwarded to the Secretary of the Air Force Inspector . 
General (SAF /I G) for action. (Ex 1 : 1 SAF/MR became aware of the matter its 
review of two' 
with 5:1 0) In the course. 
ofreviewing requests for approval of employment with the Director of 
the Air Force Review Boards, Office of the Secretary of the Air Force, Assistant Secretary for . 
Manpower and Reserve Affairs (SAF/MRB), provided - application file to the State 
Department's Office ofF oreign Employment. (Ex 5: 1 0) That office provided the file to the . 
office of the Assistant Secretary of State whose responsibility includes Azerbaijan. (Ex 5:1 0) 
According to the State Department, Gen (Ret) Duncan J. McNabb, former Commander, U .S. 
Transportation Command (USTRANSCOM/CC), had also represented Silk Way but there was . 
no record of a submission for approval of employment by a foreign government. (Ex 5: 1 0) 
SAF/MR contacted DoD IG with their concern that Gen McNabb was working for a commercial 
entity controlled by a foreign government without proper authorization. (Ex 1 :2) DoD IG 
deemed SAF/IG the appropriate investigative agency. (Ex 1 :1) Upon receipt ofthe matter from 
DoD IG, SAF/IG identified a potential violation of 37 U.S.C. §908, Employment of reserves and 
retired members by foreign governments, which requires retired members of the uniformed 
services to gain the approval of the secretary concerned and the Secretary of State before 
accepting employment or compensation from a foreign government. (Ex 11) 

The Investigating Officer (IO) prepared an Investigative Plan (IP) and presented the IP to 
the Director, IGS on 8 May 15 .. The IO interviewed Gen McNabb on 23 Oct 15. 

At no time prior to or cluring to the subject interview did the IO suspect that Gen McNabb 
committed a criminal offense:J Therefore, this investigator treated him as a subject, not suspect, 
and he was not provided a rights advisement. 
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II. SCOPE AND AUTHORITY 

The Secretary of the Air Force has sole responsibility for the function of The Inspector 
General of the Air Force.1 When directed by the Secretary of the Air Force or. the Chief of Staff 
of the Air Force, The Inspector General has the authority to inquire into. and report on the 
discipline, efficiency, and economy of the Air Force and perform any other duties prescribed by 
the Secretary .or the Chief of Staff? The-Inspector General must cooperate fully with The · 
Inspector General 6fthe Department ·ofDefense.3 Pursuant to Air Force Instruction (AFI) 90-
301, Inspector Genera{ Complaints Resolution, 23 Aug 11 (lncorporating Change.}, 6 Jun 12), · 
paragraph 1)3A, The I~spedor General has oversight authority over all I G investigations 
conducted at the level of.the Secretruy of the Air Force. (Ex 14:2) 

PursuaiJ.t toAFI 90-301, paragraph 1.13.3.1, the J:)irector, .Senior Officiallilquiries 
Directorate (SAFIIGS), is responsible for performing special investigations directed by the 
Secretary, the Chief of Staff, or The Inspector General and all investigations of senior officials. 
AFI 90-301. defines senior official as any active or retired Regular Air Force~ Air Force Reserve, 
or Air National Guard military officer in grades 0-7 (brigadier general) select and above, and Air 
National Guard Colonels with a Certificate of Eligibility (COE). Current or former members of 
the Senior Executive Service (SES) or equivalent and current and former Air Force ciVilian 
Presidential appointees are also considered seni<?r officials. (Ex 14:2) 

One of several missions of The Inspector General of the Air Force is to maintain a 
credible inspector general sys.tem by ensuring the existence of responsive complaint 
investigations characterized by objectivity, integrity, and impartiality. The Inspector General 
ensures the concerns of all complainants and subjects, along with the best interests of the Air 
Force, ar~ addressed through objective fact-finding. 

On 22 Jun 15, The Inspector General approved a recommendation that SAF /IGS conduct 
an investigation into an allegation of misconduct by Gen McNabb; The case was assigned to . 

who holds a SAFIIG appointment letter dated 20 Aug 14, and the 
mvestigation started on 24 Jun 15. · 

III. BACKGROUND 

Gen McNabb commanded USTRANSCOM between Sep 08- Nov 11, retiring effective 
1 Dec 11 . (Ex 2: 1-2) He testified that he formed his company, Ares Mobility Solutions, Inc. 
(Ares), with in 2013 as a result of being asked by 
companies in Turkey, Uzbekistan, and Azerbaijan to visit them and "talk about transportation." 
(Ex 3: 17) ·- has run another company; - · for about 20 years, and serves as its 

1 Title 10, United States Code, Section 8014 
2 These authorities are outlin~d in Title 10, United States Code, Section 8020 
3 Title I 0, United States Code, Section 8020( d) 
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(Ex 3:3, 17) About a year after forming Ares, Gen McNabb 
to their board. (Ex 3: 1 7) 

4 and is the 
currently employs no other individuals. (Ex 

In 2013, Silk Way Airlines asked Ares to help them build a new commercial operational · 
control center and assist them to modernize their processes and procedures. Silk Way asked . 
Ares to help integrate· their operations with the West, including how to do all the .necessary steps · · 
to do coinmercial operations irito the United States and take advantage of Open Skies;5 .(Ex . 
3:36) . . 

Silk Way Group is a holding company that includes 23 enterprises mostly operating in 
the aviation industry. (Ex 9:1) Silk Way Airlines Limited Liability Corporation'(LLC) is the 
parent company of Silk Way Group. (Ex 9:5) According to its Amendment to Application of 
Silk Way Airlines Limited Liability Company for a Foreign Carrier Permit, dated 17 Feb 15 
(Amendment), Silk Way Aiflines LLC was a private ·company duly organized and ·registered 
under the laws of the Republic of Azerbaijan. (Ex 10:11) The Amendment cited. Silk Way 
Airlines LLC ownership information as follows: 

' 
Currently, Silk Way Airlines LLC is 60% owned by' "Silk Way Holding" Limited 
Liability Company, a company formed and existing under the laws of Azerbaijan, and 
40% owned by "Silk Way Development" Limited Liability Company, a company formed 
and existing under the laws of Azerbaijan. In tum, "Silk Way Holding" Limited Liability 
Company is 100% owned by "Silk Way Development" Limited Liability Company; and . 
"Silk Way Development" Limited Liability Company is 95% owned . by -

- a citizen of Azerbaijan, and 5% owned by "Silk Way Investment" Limited 
Liability formed and existing under the laws of Azerbaijan and 
100% owned-by , a citizen of Azerbaijan. Effective control of Silk 
Way Airlines LLC is vested in its Management and · Board. · 
Board of Silk Airlines LLC consists of two inembers: 
- and - both citizens of 

Effective operational control of Silk Way is vested in its Management and Supervisory 
Board, as set forth in exhibit SILK WAY - 3. · (Ex 10: 16) 

4 According to the Internal Revenue Service, C corporations are entities taxed separately from their owners. 
https://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Corporations (Ex 8:2) 
5 According to the U.S. Department of State, "Open Skies agreements between the United States and other countries 
expand international passenger and cargo flights by eliminating government interference in commercial airline 
decisions about routes, capacity and pricing. This frees carriers to provide more affordable, convenient and efficient 
air service to consumers, promoting increased travel and trade and spurring high-quality job opportunity and 
economic growth. Open Skies policy rejects the outmoded practice of highly restrictive air services agreements 
protecting flag carriers." U.S. Department of State, Bureau of Public Affairs, Open Skies Partnerships: Expanding 
the Ben~fits of Freer Commercial Aviation, http://www.state.gov/r/pa/pl/159347.htm, 29 Mar II. (Ex 15) 
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The Amendment further describes the relationship between Silk Way Airlines LLC and 
the government of Azerbaijan as follows: 

As noted in exhibit SILK WAY - I, Silk Way is a Limited Liability Company organized 
under the laws of Azerbaijan. In accordance with the applicable laws of the Republic of 
Azerbaijan, Silk Way is a separate legal entity having an independent balance sheet, 
separate property, . and the rights ~o conclude contracts, .acquire real, personal and 
intangil;>le. ·pt:operty ·rights, and hear indep~ndent liability. Silk Way acts under free
market principles· whereby the· State is not liable for any commitments of Silk Way, and 
Silk Way is not liable for the obligations ofthe State. Therefore, Silk Way has the 
authority to · independently control its ·managerial decisions, and its officers, directors~ and 
key personnel are charged with, and impiement, that r~sponsibility. (Ex 1 0: 18) 

The complaint arose as a result 
submitting two requests, on 25 Aug 14 and 7 Nov 14, to the 

Secretary of the Air Force (via Air Force Personnel Center Airman and Family Sustainment . 
Branch (HQ AFPC/DPFFF)) for permission to accept post-retirement compensation as an 

· advisor to Silk Way West Airlines, a company included in the Silk Way Group. (Ex 5:17, .36) · 
Legal advisors for SAFIMRB, iri conjunction with the Deputy General Counsel of the Air Force 
for Fiscal, Ethics, and Administrative Law (SAF/GCA) and the State Department's Foreign 
Pearance Office, determined there were enough indicia of foreign government control ·of the 
Silk Way Group (by family members of the President of Azerbaijan) to trigger the requirement 
of37 u.s.c. §908 that retired military members drawing a government pension obtain the 
express permission of their service secretary and the State Department before entering such an 
employment relationship. (Ex 5:54) Based on delegated authority from SecAF, SAF/MRB 
denied both of- requests. (Ex 5:7~ 71) During SAF/MRB's review 
requests, the State Department informed him that another previous commander of 
USTRANSCOM (Sep 08- Nov 11), Gen Duncan J. McNabb, accepted some level of 
compensated employment from Silk Way immediately or soon after his retirement in Dec 11 
without the required approval from SecAF or the State Department. (Ex 5:10) SAF/MR . 
contacted DoD IG regarding the allegation that Gen McNabb was working for a commercial 
entity controlled by a foreign government without proper authorization. (Ex 1 :2) DoD IG 
reviewed the allegation ~d referred it back to the Air Force for action as deemed appropriate 
because Gen McNabb is no longer a combatant commander. DoD IG stated they did not need to 
review the work product, but wanted to be informed of the findings for name check purposes. 
(Ex 1 :1) 

IV. CHRONOLOGY 

I DATE EVENT 
Sep 08 -
Nov 11 

Gen McNabb's.assigrunent as Commander, USTRANSCOM. (Ex 2:1 -2) 

1 Dec 11 Gen McNabb's effective retirement date. (Ex 2:1) 

This is a protected document. It will not b 
dissemination {in whole or in part) outside of 

Inspector Ge 

FOROFFIC USE ON 

4 
or in part), reproduced, or given additional 
l channels without prior approval of The 
signee. 

(FOUO) 



25 Aug 14 

8 Sep 14 

30 Sep 14 

?Nov 14 

21 Nov 14 

9 Jan 15 

0/a 5 Mar 
15 
11 Mar 15 

19 Mar 15 

First request from 
West an. 
The attorney advisor to SAF/MRB. noted that after consulting with SAF/GCA, who 
in rum. consulted with the Foreign Cleatance Office, "[t]he cons-ensus of opinion.is 
there are enough indicia of foreign government control that we should process the 
request" as anEmoluments Clause' dt'se under 37 U.S.C. §908.'' Further, baseq on a 

·review by SAF/IG's Special · Directorate (SAF/IGX), the attorney-· 
advisor recommended denial for 5.: 

= ==- --"-----l 
SAF/MRB (per SecAF's delegation of authority) denied 

· of civil with Silk_ W 
approval of civil employment with Silk Way 

Department of State's Foreign Employment. Office informed SAF /MRB ·that Gen 
:McNabb had represented the· interests of the Silk Way Group. The State ' · 
Department also advised SAFIMRB that a search of their records disclosed "no 
evidence that Gen McNabb had ever submitted or the State Department had ever 
granted approval for this retired military member to accept employment from a 

5:10-11 
second request for employment with Silk Way 

DoD IG sent an email to SAF/MR referring the matter back to the Air Force. (Ex 
1: 
DoD IG sent an emaiJ to SAF/IG referring the matter back to the Air Force, 
authorizing SAFIIG to conduct an investigation into the allegation that Gen 
McNabb was employed by a foreign government controlled entity without seeking 
authorization. 1:1 

V. ALLEGATION, FINDINGS OF FACT, STANDARDS, ANALYSIS AND 
CONCLUSION 

ALLEGATION: That from on or about 1 Jun 136 to present, Gen (Ret) Duncan J. 
McNabb, former Commander, U.S. Transportation Command, failed to seek appropriate 
permissions before entering into an employment relationship with a commercial entity 
substantially owned or controlled by a foreign government, in violation of37 U.S.C .. §908. 

6 The 10 changed the date of the allegation b~sed on information provided by Gen McNab~ that Ares had a contract 
with Silk Way inJun 13. Gen McNabb was notified ofthis administrative change. See ROI, Ex 17. 
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FINDINGS OF FACT. 

• With his Gen McNabb· 
founded Ares Mobility Solutions (Ares), a company focused on international logistics, in 
2013. (Ex 3: 1 7) 

..,., ..... .., .... and chief executive officer, · · 
(Ex 3:Hi) ··. 

• Beginning:on 1 Jun 13,Silk Way Airlines LLC contracted with Ares for the purpose of 
helping them to build a new commerCial operational control center and assisting them to 
mod~rnize their processes and procedures. (Ex J :36) 

• Ares received compensation from Silk Way Airlines LLC in the fonn of a $10;000 
monthly retainer for services, plus transportation expenses. (Ex 3:23-24) 

. . . 

• Gen. McNabb has an ownership interest in Ares, but has never received compensation 
from Ares in the fo.J;1!1 of a dis~x 3: 18) The only individual who currently 
receives a salary from Ares is - (Ex 3: 19) · · . 

· • Gen McNabb did not seek permission to work for a foreign government -owned or -
controlled company from either the Secretary of the Air Force or the Secretary·of State. 
~32~ . 

• Gen McNabb engaged in civil employment with Silk Way Airlines for three to four days 
every three to five months as part of their contract with Ares. (Ex 3 :7) 

STANDARDS. 

1. Article I, Section 9, Clause 8 of the Constitution forbids anyone holding an office of 
profit or trust for the United States from accepting any office or emolument from a foreign state 
or entity without the consent of Congress. Article I, Section 9, Clause 8 of the Constitution 
states: 

No Title of Nobility shall be granted by the United States: And no Person holding any 
Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of 
any present, Emolument, Office, or Title, of any kind whatever, from any King, Prince, 
or foreign State. (Ex 13:1-2) 

2. Congress, in turn, delegated authority to the Secretary of State and the service 
secretaries to approve foreign civil employment to retired members of the uniformed services via . 
37 U.S.C. § 908, which states: · 

§ 908. Employment of 1;eserves and retired members by foreign governments 
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(a) CONGRESSIONAL CONSENT.-Subject to subsection (b), Congress consents to 
the following persons accepting . civil employment (and compensation for that. 
employment) for which the consent of Congress is required by the last paragraph of 
section 9 of article I of the Constitution, related to acceptance of emoluments, offices, or 
titles from a foreign government: · 
(I) Retired members ofthe uniformed services. 
(2) Members ofa reserve component ofthe armed forces. 
(3) Members of~he Commissioned Reserve Corps of the Public Health Service. 

(b) APPROVAL REQUIRED.-A person described in subsection (a) may accept 
employment or compensation described in that subsection only ifthe Secretary concerned 
and the Secretary of State approve the employment. 
.... . (Exll) · 

3. AFI 36-2913, Request for Approval of Foreign Government Employment ofAir Force 
·Members, paragraph 1 defines foreign government employment:as follows: 

Fon~ign government employment is defined as any civil employment with a foreign 
government agency or instrumentalitY whether or not compensation is received. This 

· restriction ·also extends to educational or commercial institutions owned, operated, or 
controlled by a foreign government. Eligible individuals must receive the joint approval 
of the Secretary of the Air Force and Secretary of State to be· employed by foreign 
governmen~s. (Emphasis added.) (Ex 12:2) 

ANALYSIS. 

37 U.S.C. §908 requires that before accepting civilian employment or compensation from 
a foreign government, retired members of the uniformed services receive approval from the 
respective service secretary and the Secretary of State. (Ex 11) For the Air Force, this approval 
authority has been delegated to SAF/MRB, currently documented in a 9 Oct 13 memorandum 
entitled Re-delegation of Authority to Act on Certain Applications and Complaints signed by 
SAF/MR. (Ex 5:33) . 

Was Silk Way owned, operated, or controlled by a foreign government, triggering the 
application oj37 U.S.C. §908? Yes. · . 

The DoD Office of Legal Counsel has found that in general, business corporations owned 
or controlled by foreign governments are considered part of a foreign state for purposes qf the 
Emoluments Clause.7 The Office of Legal Counsel has articulated several factors to consider 
when assessing whether a foreign entity should be deemed a "foreign state" for purposes of the 

7 DoD General Counsel white paper, Application of the Emoluments Clause to DoD Civilian Employees and 
MilitaiJ' Personnel, 2013, citing Applicability of the Emoluments Clause to Non-Government Members. of the 
American Conference of the United States (ACUS), 17 Op. O.L.C. 114, at 121 (1993). (Ex 13:6) 
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Emoluments Clause. 8 In this case, the applicable factor determining control is whether a foreign 
government has an active role in the management of the decision-making entity. 

In response to - first application to the Air Force for approval to do 
contracted work for Silk Way Group; SAF/MRB's legal advisors "consulted with SAF/GCA 
[General Counsel. of the Air Force for Fiscal, Ethics and Administrative Law] and reached 
consensus that this case should be processed as a request for foreign government employmene' 
because of the control exercised by a family member of the president of Azerbaijan. (Ex 5:34) 
Citing media reports that discussed the involvement in Silk Way Group of family members of 
the President of Azerbrujan, SAF/MR;B noted_ that: 

Accordiilg to case precedent, the amount of control exercised by a foreign government 
over a commercial firm can trigger the Constitutional requirement for approval. In this 
case the 21-year.:old daughter of the President of Azerbaijan evidently maintains a 
significant ownership interest in Silk.Way Group, at least according to media reports. · ... 
Under these circumstances, the legal advisors agree that there are sufficient indicia of 
control to invoke the approval process. (Ex 5:34, 55) 

Despit"e his relationship with Silk Way, the same corporation with which 
unsuccessfully sought permission to work, Gen McNabb believed his situation was 
distinguishable from - and did not trigger the application of37 U.S.C. §908. Gen . 
McNabb testified that his understanding was that - sought permission to work ·as a 
consultant for Silk Way Group for the purpose of moving forward the Silk Road initiative,9 and 
in that capacity would have to facilitate discussion between the U.S. State Department and the 
government of Azerbaijan. (Ex 3:23, 36) Gen McNabb stated that he had been careful to make 
clear to key members of Silk Way, including ofSiik Way, and 

of Silk Way Group, that he would not lobby on 
behalf of the Azerbaijan government back to the U.S. government. (Ex 3:2, 6) Further, he . 
emphasized he was vigilant in avoiding undue influence. (Ex 3 :2) 

However, despite these distinctions, the preponderance of evidence indicated to 
SAF/GCA, SAF/MRB, and the State Department that Silk Way was an entity controlled·by 
family members of the head of a foreign government, and we concur. Therefore, although Geri 
McNabb did not work directly for or with the government of Azerbaijan, for the purpose of 37 

8 Id., citing Goteborg Award, 34 Op. O.L.C. at 3 (6 Oct 10) (neither the Emoluments Clause nor the Foreign Gifts 
and Decorations Act barred an employee of NOAA [National Oceanic and Atmospheric Administration] from 
accepting the 2010 Goteborg A ward on Sustainable Development because the award was not from a king, prince, or 
foreign state). (Ex 13:6) 
9 "For the United States, the New Silk Road refers to a suite of joint investment projects and regional trade blocs that 
have the potential to bring economic growth and stability to Central Asia." James McBride, Council on Foreign 
Relations, Building the New Silk Road, http://www.cfr.org/asia-and-pacificlbuilding-new-silk-road/p36573, 25 May 
15. (Ex 16:2) 
10 Although Gen McNabb stated that he thought - was Silk Way Group, he was actually the 

- Azerbaijan Airlines. (Ex 9:5) 
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U.S.C. §908, Gen McNabb was considered to be employed by a foreign government as a result 
of his work for Silk Way, invoking the requirement for approval. · 

Did Gen McNabb engage in civil employment or receive compensation from a foreign 
government without prior proper authorization? 

Yes. Gen McNabb testified that he started employment with Silk Way yia a contract with . 
Ares beginriingiirJim 2013. ·(Ex 3:21) He currently travels to Azerbaijan every fl?.ree to· five 
months for three to four days to work with Silk Way on. behalf of Ares. (Ex 3:7) 

Beyond ~ngaging in civil employment with a foreign government, Gen McNabb al~o · 
r~ceived .compensation. He testified that Ares received compensation from Silk Way Airlines . 
LLC in the form of a $10,000 monthly retainer for services, pius transportation expenses. (Ex 
3 :24). However, Gen McNabb also stated that he had not received any compensation from Ares 
personally because the corporation had made no distributions; any profit was used to build the 
company: · 

[A]ny money that we made just stays in Ares because it's a startup ... it's still in that 
building portion, so when I say that I personally, that we've never done a distribution that · 
I've ever gotten anythi:qg out of. . . . (Ex 3: 18) . . . 

The Office of Legal Counsel has rejected an outright distinction between receiving 
compensation as an individual and receiving compensation indirectly, as through a consulting 
business, concluding that the Emoluments Clause may still apply because the partnership would 
be a conduit for foreign government payment to the individual: · 

In other words, a distribution from a partnership that includes some proportionate share 
of · revenues generated from the partnership's foreign government clients is an 
emolument. 11 We believe that this same rationale applies to distributions from limited 
liability corporations although this view has not been officially sanctioned by the 
Department of Justice. (Ex 13:5) 

Finally, Gen MeN abb testified that he did not se~k the approval of SecAF and SecState 
before entering into a contract with Silk Way: 

103: Okay and then just, so we can formalize it, at this point you still haven't asked the 
Secretary of the Air Force or State for permission to work with Silk Way because ·you 
don't think it, that they're government controlled and therefore it's not needed, is that 
correct? · 

11 DoD General Counsel white paper, Application of the Emoluments Clause to DoD Civilian Employees and 
Military Personnel, 2013, citingAppUcability of the Emoluments Clause to the Non-Government Members ofthe 
Administrative Conference of the United States (ACUS), 17 Op. O.L.C. 114, at 120 (October 28, 1993): 
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W: That's correct and I, but I, as I mentioned since last summer, if somebody thinks I · 
need to, please just tell me. (Ex 3 :26) 

Because Gen McNabb was employed through a contract between Silk Way and Ares, 
received compensation through that contractual relationship, and did not receive approval from 
'SecAF and SecState before doing so, he failed to comply with the require:rhents.of37 U.S.C. · 
§908. . 

Other Considerations 

Although application of 37 U.S.C. §908 does not depend on an individual's intent or 
knowledge of the requirement, certain additional information in this case is relevant to evaluating 
Air Force practiCe·to best ensure knowledge of and compliance with the requirements· of the · 
statute. Gen McNabb believed that the distinction between working for a foreign government · 
and a foreign government controlled entity was not made clear to him during his pre-retirement 
counseling . . (Ex 3:8) Further, he opined that cilrrent practice, which requires the individual to 
make a decision about whether a foreign entity is controlled by a foreign government, 'leaves too 
much room for error when that individual may not have access to information allowing them.to 
make an informed judgment. 

In this case, Gen McNabb .testified that the requirement to ask for authorization to work 
for a foreign government was made clear bqth in a transition course and his pre~retirement 
briefing. (Ex 3:8, 9) He distinguished that from working for a foreign government controlled 
entity, stating that not only was that requirement not made clear, hut the definition of what . 
constituted a foreign government controlled entity was not made clear: 

[I]f they [USTRANSCOM pre-retirement briefer] did, they talked about the foreign 
involvement, or, uh, working for a foreign government. I mean, I'm and I think that 
you're talking aboijt that, but I don't think we ever stressed anything about, well that 
includes a private company that is under the control . . . my take is if, if in fact you, 
somebody can after the fact say, no they are, they are controlled it's not, it's not defmed 
what control means, it just says if they're controlled, and I go, I don't know what that 
means, but if you told rrie that a private company is controlled I'd look at the government 
and whether the government, I'm, I'm, if I'm dealing with them, I'm dealing with the 
government. (Ex 3:8) 

Gen McNabb testified that although he. may have been briefed that "foreign government" 
included "foreign government controlled entity" for the purpose of invoking the requirements of 
37 U.S.C. §908, it was not emphasized. (Ex 3:8) As a result, he thought he had conformed to 
the requirements of AFI 36-2913 because he was 1) not lobbying for. a foreign government and 
2) careful to avoid ·the perception of undue influence. (Ex 3:2) 
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USTRANSCOM JA provided the written pre-retirement briefing acknowledged by Gen 
McNabb. (Ex 6:1) The briefing contains the following statement with respect to the 
Emoluments Clause: · 

5.1.1 RULE: The U. S. Constitution prohibits retired military personnel and reservists. 
from receiving pay from foreign governments without Congressional authorization. In · 
some case this includes receipt of pay from a U.S . . contractor or subcontractor for 
providing services to a foreign government. .In 37 U.S.C. 908, Congress authorizes the 
Secretary of State and Secretary of t~e approp~;ate . Military Department to approve such 
receipt of pay. Each military service has implementing directives. Retired personnel and 
reservists who violate this Constitutional prosGription may forfeit pay equal in amount to 
their foreign pay. (Ex 6:7) . · ,· .. . 

. . 
· The briefing provides the following clarification regarding foreign governments . . It is the · · 

only discussion of what constitutes a foreign government: 

5 .1.1.1 "Foreign Governments" - may include educational and commercial entities that 
are substantially owned or controlled by foreign governments. (Ex 6:7) 

The Chief, Civil, Transportation & International Law at USTRANSCOM confirmed that 
Gen McNabb had sought post-retirement advice with respect to Atlas Airlines, a U.S. company, 
but not Silk Way, stating that "I'm certain we were never asked, nor issued, an advisory. opinion 
to Gen McNabb for Silk Way." (Ex 7:1) Again, even though he knew- had requested 
permission to work for Silk Way and he knew that SAF/IGS was investigating whether he had 
sought permission, Gen McNabb still claimed he did not see any reason he should request 
permission to work for Silk Way. (Ex 3:26) 

Gen McNabb testified that he was aware of the prohibition against working for a foreign 
government without authorization, and he was careful to abide by that requirement. (Ex 3 :6) 
However, he stated that even if he had known of the requirement to request permission to work 
for a foreign government controlled entity, Silk Way did not exhibit the characteristics that he 
would associate with such an entity. 

(O]n those occasions when I was there [Azerbaijan], again I didn't see any evidence that, 
uh, Silk Way would have been under the control of the government; although, it certainly 
had some different, uh, it certainly had the relationships that you would, you would see in 
central Asia which is a very different type of, part of the world. Urn, I did visit other 
countries where I did see that there was quite a bit of control [by the government], urn, 
uh, to, to include Kazakhstan and Kyrgyzstan and, uh, and Pakistan, uh, and 
Turkmenistan were other places that I visited and, uh, I. would say that Azerbaijan 
seemed to be the country that was trying to be more western and try to, to have a free 
market system and so forth. (Ex 3:2) 

Silk Way was the one that had a company that we had dealt with that we knew; that had 
actually, was moving cargo on behalf of, uh, Air Mobility Command, and so that was 
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actually an easier one because they already had a relationship and, and, uh, and so, no I 
didn't have anything that said that they were not aboveboard and when I watched their 
operation, uh, it looked like any commercial operation that I've seen . . . I would say that, 
uh, Azal, which is their national airline, Azerbaijan's national airline, is government 
owned, at least that'~, that's my understanding, so there's a big difference between Azal, 
which is you know, they acknowledge is publicly owned, or I'm sorry, owned · by the 
government versus Silk Way and Silk Way Group which is private. :so, I've always seen 
those as different. (Ex 3:5-6) 

. . Gen McNabb emphasized that in accordance with current practice, anyon~ who aspired t~ 
work for or with a company iike Silk Way, which is not clearly govenunent owned or controlled, 
would be forced to make a judgment call regarding the necessity of asking permission to ·do so, 
and in some cases would come to a different conclusion than others who might review the . 
decision: · . 

I said when you get to control, control is, so what does control mean? I mean, I, I would 
· just say, you know, how·much control?. kit, is it like, uh, yeah, you have the same, the 
same issues that, that we have here in the states and I'm trying to figure out where does 
that line cross. Well if you leave it to judgment people will see a different line.... (Ex 
3:31) 

Finally, Gen McNabb suggested that the Air Force should be more clear in its 
implementation of the law to minimize the potential for divergent assessments of when a retired 
officer needs to request permission: · 

I think we'll end up getting back, as, as you work the policy portion, I think you get back 
to what is it you're really worried about ... What I would say is, is you don't keep it grey 
where it's judgment if somebody comes in and says why didn't you do it, and I say here's 
why I didn't do it, and you say well, you know, I go, I, I'm okay, but that's my judgment. 
(Ex3:30,31) 

While Gen McNabb's opinion may be useful in informing future changes to briefing 
retiring officers, or keeping them informed of these requirements, it also undervalues the 
personal requirement for retired officers to take the responsibility to ask for advice and assistance 
in questionable situations. The facts remain that Gen McNabb was briefed by USTRANSCOM 
upon his retirement, that briefing included mention of the requirement to get permission prior to 
working for a foreign government controlled entity and specifically stated the requirement 
included companies controlled by foreign governments, Gen McNabb knew that 
requested p~rmission to work for the same foreign company with which Gen McNabb was 
working. Yet, Gen McNabb did not ask for permission to work for Silk Way, instead attempting 
to shift his responsibility to the Air Force to tell him if needed to request permission. (Ex 3:26) 
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CONCLUSION. 

A preponderance of evidence supported that Silk Way was owned, operated, or controlled 
by a foreign government, triggering the application of37 U.S.C. §908, and that Gen McNabb, as 
a retired military. member and one ofthree Ares owners, received compensation from -Silk Way 

· through its .contractual relationship with Ares since June 2013. Further, Gen McNabb failed to 
seek approval for such employment or receipt of-compensation from the Secretary of the Air 
Force and the SecietarY:ofState in accordance with 37 U:S.C. §908. . 

By a preponderance of evidence, based upon the findings of fact and sworn testimony, . · 
the allegation that from on or about l .Jun 13 to present, Gen (Ret) Duncan J. ·McNabb, foimer 
Commander, U.S. Transportation Command, failed to seek appropriate permissions before 
entering into an employment relationship with a commercial entity substantially owned or 
controlled by a foreign goyernment, in violation of3.7 D.S.C. §908 was SUBSTANTIATED. 

. . 

VI. SUMMARY 

ALLEGATION, that from on or about 1 Jun 13 to present, Gen (Ret) Duncan J. 
McNabb, fonner Commander, U.S. Transportation Command, failed to seek appropriate 
permissions before entering into an employtp.ent relationship with a commercial entity 
substantially.owned OJ; controlled by a forei.gu government, in violation of37 U.S.C. §908 is . 
SUBSTANTIATED. 

• The preponderance of the evidence supported that Silk Way was owned, operated, or 
controlied by a foreign government, triggering the application of37 U.S.C. §908. Gen 
McN~bb, as a retired military member and one of three Ares owners, engaged in 
employment and received compensation from Silk Way through its contractual · 
relationship with Ares since June 2013 without having sought prior approval from the 
Secretary of the Air Force and the Secreta,ry of State in accordance with 37 U.S.C .. §908. 
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Despite this conclusion, Gen McNabb's experience suggests the existing Air Force 
guidance was not sufficient to inform his actions in a manner that would comply with the 
law. Consequently, the IO recommends SAF/GCA and servicing legal offices review 
briefing materials and practices for ways to make it more clear to retiring officers that 
they are personally responsible for complying with 37 U.S.C. §908 and the potential 
consequences of their failure to do so. 

...,., ..... 5 u.cJ.u5 Officer 
Senior Official Inquiries 

I have reviewed this Report of Investigation and the accompanying legal review and I concur 
with their findi~gs. 
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