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QUESTION PRESENTED 

Whether a Fourth Amendment "search" occurs when government agents 

remove blood from a piece of clothing lawfully seized from a person in police custody 

and conduct a DNA test that generates a profile of sixteen loci, useful only for 

identifying the sex and unique identity of the source of the DNA, for the sole 

purpose of identifying the unknown source of the blood, which turned out to be the 

victim who was stabbed by the Petitioner. 
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STATEMENT 

1. Early in the morning of August 23, 2010, Petitioner Manuel Arzola came 

up behind Mauricio Arevalo, held a knife to his back, demanded his possessions, 

took his wallet and cellular telephone, shoved him to the ground, and stabbed him 

in the neck and shoulder. Pet. App. 1-2. From the ground, Mr. Arevalo saw the 

Petitioner and recognized him as the same person who had, shortly before the 

attack, asked him for money and cigarettes as he walked by. Id. at 2. After being 

robbed and stabbed, Mr. Arevalo briefly followed Petitioner before stopping at a 

fire house for assistance. Id. 

At the firehouse, Chelsea Police Officer Robert Hammond met with Mr. 

Arevalo before he was taken to the hospital, and the officer got a description of the 

assailant. Id. Mr. Arevalo described his attacker as a heavy-set Hispanic male, 

approximately five feet, ten inches to six feet tall, wearing a gray shirt, dark-colored 

jeans, and possibly a hat. Id. A short time later. Officer Hammond learned that a 

man fitting that description, ultimately identified as the Petitioner, had been 

stopped about two blocks away from the crime scene. Id. The officer went to where 

the man had been stopped and saw that he matched the victim's general 

description. Id. After learning that Petitioner had an outstanding warrant. Officer 

Hammond arrested him and transported him to the Chelsea police station. Id. 

During booking. Officer Hammond noticed that Petitioner had a stain on the 

left sleeve of his gray shirt. Id. Believing the stain to be blood. Officer Hammond 
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asked the defendant if he had any injuries that might have caused it. Id. Petitioner 

stated that he was not injured, and he did not appear to be wounded. Id. 

Concerned that Petitioner might use the sink or toilet in his cell to wash away the 

blood, Officer Hammond seized the shirt as evidence of the alleged armed robbery 

and assault. Id. 

The following day, Mr. Arevalo met with police and chose Petitioner's picture 

from a photographic array. Id. at 2-3. He stated, "That's the man; I'm one hundred 

percent sure." Id. at 3. Mr. Arevalo explained that he identified that person as his 

assailant based on the person's hair and complexion, and added that he could not 

forget the assailant's eyes. Id. 

2. Before trial. Petitioner moved to suppress the bloodstained shirt and any 

evidence deriving from it as the fruit of an unlawful seizure. Id. at 4. The motion 

judge denied the motion, concluding that Officer Hammond lawfully seized it 

subject to the "plain-view" exception to the warrant requirement. Id. The 

Commonwealth moved for an order requiring Petitioner to produce a buccal-swab 

DNA sample. Id. at 3. In its motion papers, the Commonwealth informed the court 

and Petitioner that it intended to perform a DNA test of the bloodstain on 

Petitioner's shirt to determine whether it was Mr. Arevalo's blood; that Mr. Arevalo 

had already submitted his own DNA sample for comparison; and that a DNA 

sample from Petitioner was needed in order to exclude him as a possible source of 

the blood. Id. Petitioner did not argue that testing the blood on the shirt itself 
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would constitute a search or require a warrant. Id. at 4. The court allowed the 

Commonwealth's motion, finding probable cause to believe that Petitioner had 

committed armed robbery and assault and battery by means of a dangerous 

weapon, and that the sample would probably provide evidence relevant to his guilt. 

Id. at 3. 

3. Kara Tremblay, the chemist who analyzed the bloodstain, examined 

sixteen loci of the unknown DNA sample. Id. at 5. These specific loci had been 

identified previously by the Federal Bureau of Investigation as "highly variable 

between individuals" and "the most discriminating." Id. Ms. Tremblay compared 

the DNA from Petitioner's and Mr. Arevalo's known samples to the unknown 

sample from the bloodstain. Id. The DNA analysis was conducted for the sole 

purpose of identifying the source of the unknown sample. Id. 

Although the DNA found in the bloodstain could potentially reveal more 

information than the identity of the source, the tested loci are understood not to 

show more complex characteristics like genetic traits. Id. Apart from the source's 

sex, the DNA analysis of the unknown sample taken from Petitioner's lawfully 

seized shirt revealed nothing more than the identity of the source of the blood. Id. 

At trial, Ms. Tremblay testified that the blood matched the victim's DNA sample, 

and did not match Petitioner's. Id. at 3. The jury convicted Petitioner of assault 

and battery by means of a dangerous weapon and assault and battery. Id. at 1. 
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4. Petitioner appealed his convictions to the Massachusetts Appeals Court 

and the case was taken, sua sponte, by the SJC. Id. at 4. In his appellate brief, 

Petitioner argued, for the first time, that the DNA testing of the bloodstain on his 

shirt constituted a separate search requiring a warrant. Id. The SJC stated it 

"ordinarily would consider . . . waived" such an argument presented on appeal 

without having been raised in a motion to suppress, but "exercised [its] discretion to 

consider the claim, in order to determine whether there was an error that created a 

substantial risk of a miscarriage of justice." Id. 

The SJC denied Petitioner's appeal, holding that he had no reasonable 

expectation of privacy in preventing the analysis of sixteen loci of the DNA found in 

blood on a lawfully seized shirt to determine whether it came from him or from his 

victim. Id. at 6. Because the DNA loci that were analyzed currently reveal nothing 

beyond identity and sex, the SJC reasoned that the analysis was similar to 

fingerprint analysis of the shirt, which could be done without a warrant. Id. 

Acknowledging the limited nature of the analysis that was actually performed, the 

SJC reserved the possibility of revisiting the question of whether DNA analysis 

would constitute a search in the constitutional sense "[i]f the Commonwealth were 

to obtain more than identification and sex information from these loci, use the DNA 

profile for any purpose other than identifying the unknown source of the sample, or 

analyze different loci that contained more personal genetic information." Id. 
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The SJC distinguished the Fourth Circuit's decision in United States v. 

Davis, 690 F.3d 226 (4th Cir. 2012), pointing out that, in that case, the police had 

seized and analyzed a "sample from [the defendant'] clothing [that] was known to 

contain [his] DNA." Id. at 7. The SJC stated, "Even if we were to accept the Davis 

court's reasoning with regard to a DNA sample known to belong to the defendant, a 

defendant does not have a reasonable expectation of privacy in a DNA profile from 

an unknown sample that was taken from lawfully seized evidence." Id. Indeed, the 

DNA at issue in this case did not belong to Petitioner: it belonged to his victim, Mr. 

Arevalo. Id. at 3. Finally, the SJC expressed doubt that this Court would adopt the 

reasoning of Davis, noting that in Maryland v. King, 133 S. Ct. 1958 (2013), this 

Court acknowledged that the current method of DNA testing and analysis of limited 

loci "discloses only such information as identifies with near certainty that person as 

unique." Id. at 7. 

ARGUMENT 

I. The S JC's Decision Does Not Conflict With the Decision of Any State 
Court of Last Resort or Federal Court of Appeals. 

The petition claims that the SJC's decision conflicts with only a single circuit 

court of appeals decision—and that conflict is illusory. The Fourth Circuit's holding 

in United States v. Davis, 690 F.3d 226 (4th Cir. 2012), is distinguishable on factual 

grounds that go to the heart of the Fourth Amendment analysis. 

In Davis, the police seized the bloodstained clothing of the defendant while he 

was being treated at the hospital as the victim of a shooting. Davis, 690 F.3d at 
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230. His clothing was seized pursuant to the "plain view" doctrine, but as evidence 

of the crime committed by Davis's assailant, not as evidence of any crime Davis 

himself had committed. Id. No one was ever charged with the shooting. Id. The 

bloodstained clothing was kept by the police. Id. at 231. 

Almost four years later, when Davis himself became a suspect in a homicide 

investigation, another police department obtained his bloodstained clothing— 

without a warrant—from the one that had seized it during the shooting 

investigation. Id. Again without a warrant, the police then extracted Davis's DNA 

from the blood stains on his pants and created a DNA profile from the test results. 

Id. That DNA was compared to an unknown DNA sample recovered from the scene 

of the homicide, but there was no match. Id. Notwithstanding the lack of a match, 

the police kept Davis's DNA profile and included it in their local DNA database. Id. 

A few months later, a DNA sample from an unrelated murder was checked 

against the local database. Id. at 229. This time, the profile matched Davis's. Id. 

Based on this match, investigators obtained a warrant and took a DNA sample from 

Davis himself, which again matched. Id. Davis filed a motion to suppress, which 

was denied after a jury convicted him. Id. 

Davis appealed to the Fourth Circuit, arguing that "(1) the seizure of his 

clothing from the hospital room and its subsequent search; (2) the extraction of his 

DNA profile and testing in connection with the . . . murder investigation; and (3) the 

retention of his DNA profile in the local DNA database" each violated his rights 
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under the Fourth Amendment. Id. at 232. The Fourth Circuit held that the 

extraction of Davis's DNA and the creation of his DNA profile constituted a search 

for Fourth Amendment purposes because "a victim retains a privacy interest in his 

or her DNA material, even if it is lawfully in police custody." Id. at 246 (emphasis 

added). The court assumed without deciding that the retention of Davis's profile in 

the DNA database was also a search and held that both searches were 

unreasonable. Id. at 247-50. In its analysis, the court emphasized the fact that 

Davis was a free man at the time the searches were conducted. Id. at 249 ("When 

considering the magnitude of the intrusion upon Davis' privacy, we think it very 

significant that these DNA searches were conducted in 2004, at a time when Davis 

was a free citizen and had never been convicted of a felony."). The Fourth Circuit 

affirmed the District Court's decision not to exclude the evidence, however, under 

the "good faith" exception to the exclusionary rule. Id. at 251. 

1. The facts here differ from those in Davis in at least three critical 

respects. Davis claimed to have a privacy interest in DNA material he knew was 

his own. In contrast. Petitioner claims to have had a privacy interest in DNA 

material that he did not know to be his—and that ultimately was found not to be. 

Pet. App. 3, 7. And whether a defendant has a privacy interest in the DNA of his 

victim on his clothing is an issue that simply was never examined by the Fourth 

Circuit. Petitioner's own DNA was obtained and tested pursuant to a court order 

that he did not challenge on appeal and does not challenge now. Id. at 4. As 
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discussed more fully in Section IV, the privacy interest asserted by a defendant is 

the keystone of Fourth Amendment search analysis. Where the interests asserted 

are as disparate as they are in Davis and this case, there simply is no conflict in the 

decisions resolving the claims. 

2. This case is further distinguishable from Davis because Petitioner was not 

a crime victim at liberty when his bloodstained clothing was seized. He was 

arrested on an outstanding warrant and his shirt was seized during booking as 

plain-view evidence of a crime he was suspected of committing: the stabbing of Mr. 

Arevalo. Pet. App. 2, 4. And when the bloodstain was tested for DNA, Petitioner 

was in custody for and had been charged with a number of serious crimes in 

connection with an attack, a factor that materially changes the Fourth Amendment 

analysis. King, 133 S. Ct. at 1978 ("The expectations of privacy of an individual 

taken into police custody necessarily are of a diminished scope.") (quotation and 

citation omitted.). 

3. This case also differs from Davis because Petitioner's DNA profile was not 

obtained from his shirt and maintained in a database, without his knowledge, for 

comparison with unknown samples from unrelated crimes committed years later. 

To the contrary, the bloodstain DNA in this case was tested for the sole purpose of 

determining its source by comparing it to Petitioner's and Mr. Arevalo's known 

samples in connection with a contemporaneous criminal investigation. Pet. App. 5. 
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Due to the differences between Davis and this case, differences which go to 

the very heart of the legal analysis of the questions presented, the Petitioner has 

failed to identify any conflict warranting this Court's review. 

II. Any Conflict Created By Davis Is Likely to Resolve Itself Based on This 
Court 's Guidance in King. 

Even if there is some tension between the SJC's decision and Davis, any such 

conflict may well resolve itself once the Fourth Circuit has an opportunity to 

implement this Court's guidance in King. In reaching its decision in Davis, the 

Fourth Circuit was particularly concerned with the depth of information that it 

believed could be conveyed by DNA analysis. See Davis, 690 F.3d at 244 ("[BJecause 

the analysis of biological samples, such as those derived from blood, urine, or other 

bodily fluids, can reveal 'physiological data' and a 'host of private medical facts,' 

such analyses may 'intrude[ ] upon expectations of privacy that society has long 

recognized as reasonable.'") (quoting Skinner v. Railway Labor Executives' Ass'n, 

489 U.S. 602, 616-17 (1989)). But a year later, in King, this Court dispelled the 

notion that the type of DNA analysis at issue reveals such intimate details. The 

tested DNA loci "are from the non-protein coding junk regions of DNA, and are not 

known to have any association with a genetic disease or any other genetic 

predisposition. Thus, the information in the database is only useful for human 

identity testing." King, 183 S. Ct at 1968.1 

1 The Fourth Circuit's decision in Davis was brought to this Court's attention in King. At oral 
argument, counsel for the respondent cited Davis for the proposition that, even if someone had 
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Analogizing the information obtained by DNA sampling and analysis to that 

obtained in fingerprinting, this Court reversed the decision of the Maryland Court 

of Appeals and held that the state statute authorizing DNA collection from felony 

arrestees was constitutional. Id. at 1965-66. The Court determined that "taking 

and analyzing a cheek swab of the arrestee's DNA is, like fingerprinting and 

photographing, a legitimate police booking procedure that is reasonable under the 

Fourth Amendment." Id. at 1980. 

This Court's decision in King has already proven useful to the lower courts. 

In 2014, the Maryland Court of Appeals issued its decision in Raynor v. State, 99 

A.3d 753, 440 Md. 71 (2014), the case cited by the Petitioner as creating a federal-

state conflict with Davis. See Pet. 6. Relying on this Court's description in King of 

the lack of intimate genetic information revealed through DNA analysis of the 13 

"junk loci," the Court of Appeals held that the defendant in that case did not possess 

an objectively reasonable expectation of privacy in the information the police 

analyzed. Raynor, 99 A. 3d at 764, 440 Md. at 91. The court acknowledged the 

Fourth Circuit's holding in Davis, but stated that the conclusion that the DNA 

testing "constituted a Fourth Amendment search rested on what may now be a 

faulty premise, given the discussion in King that DNA analysis limited to the 13 

thrown a bloody shirt in the trash, DNA analysis of the shirt would constitute a search for the 
purposes of the Fourth Amendment. Maryland v. King, No. 12-207, 2013 WL 1842092, at *56 (U.S. 
Oral. Arg., February 26, 2013). Davis was also cited by the respondent in his Brief in Opposition to 
the Petition for a Writ of Certiorari, by the petitioner in its Reply Brief, and in two briefs filed by 
amici curiae. 
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junk loci within a person's DNA discloses only such information as identifies with 

near certainty that person as unique." Id. at 764, 90. Affirming the conviction 

based in part on DNA samples obtained by swabbing the arms of a chair in which 

the defendant had sat, the Court of Appeals held the testing was "no more a search 

for purposes of the Fourth Amendment, than is the testing of fingerprints, or the 

observation of any other identifying feature revealed to the public—visage, 

apparent age, body type, skin color." Id. at 767, 96. 

As Raynor demonstrates, this Court's guidance in King should be sufficient to 

cause the Fourth Circuit to resolve any tension that may exist between Davis and 

Raynor. Rather than grant certiorari now, shortly after King and in the absence of 

a well-developed split, the Court should wait to see how the state and federal courts 

address these evolving issues regarding DNA testing. 

III. This Case Is A Poor Vehicle For Addressing the Question Presented. 

In addition to the lack of any real conflict among lower courts on the question 

presented, this case would be a poor vehicle for addressing the issue presented by 

the petition. Even if this Court were to rule in Petitioner's favor, at least three 

additional bars to relief create a risk that the Court's would be merely advisory. 

First, as Petitioner himself concedes, the question that he presents in his 

petition, whether the extraction and DNA analysis of the bloodstain constitutes a 

"search," is not the end of the relevant inquiry. See Pet. 13. Should this Court 

grant certiorari and answer the question affirmatively, the SJC likely would still 
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hold that the search was constitutionally reasonable. Although the DNA analysis of 

the bloodstain was performed without a warrant, the Commonwealth did file a 

motion asking the court to order Petitioner to provide a DNA sample for the specific 

purposes of comparing that sample, and Mr. Arevalo's, to the bloodstain. Pet. App. 

5. And the court granted that motion. Id. In other words, the court independently 

authorized access to, and analysis of, a sample known to be Petitioner's own DNA; 

both the court and Petitioner were on notice that the Commonwealth intended to 

test the bloodstain on his shirt; the court implicitly approved of the testing of the 

bloodstain, because that was the only reason for ordering Petitioner to provide his 

own sample; and, if he had objected on the basis of a lack of a warrant, the 

Commonwealth would likely have sought and obtained one, citing the same facts 

and reasoning that formed the basis for the Commonwealth's successful motion to 

obtain a sample from Petitioner. The SJC on remand would likely conclude that, 

given all these circumstances, the Commonwealth's testing of the bloodstain was 

not an unreasonable search. 

Second, the SJC acknowledged that Petitioner waived his arguments by 

raising them for the first time on appeal, reviewing his claims only to determine 

whether there was a substantial risk of a miscarriage of justice. Pet. App. 4.2 The 

2 Petitioner's contention that the SJC did not actually apply a deferential standard of review in 
favor of the Commonwealth, see Pet. 12, is therefore incorrect. To the contrary, the SJC expressly 
stated that it was "exercis[ing] [its] discretion to consider the claim, in order to determine whether 
there was an error that created a substantial risk of a miscarriage of justice." Pet. App. 4 (emphasis 
added). 



SJC has characterized its power to overturn convictions pursuant to this standard 

of review as "rarely used." Commonwealth v. Freeman, 352 Mass. 556, 564, 227 

N.E.2d 3, 9 (1967). An error creates a substantial risk of a miscarriage of justice 

only if the court is convinced that it may have materially influenced the guilty 

verdict. Id. In making this determination, the SJC considers the strength of the 

prosecution's case, the nature of the error, whether the error was "sufficiently 

significant" in the context of the trial to infer that it may have altered the jury's 

verdict, and whether the failure to object was a reasonable tactical decision. 

Commonwealth v. Alphas, 712 N.E.2d 575, 581, 430 Mass. 8, 13 (1999). As 

discussed above, the state court implicitly approved of the testing of the shirt and 

would have granted a warrant had Petitioner objected to the warrantless testing. 

The Petitioner's sowing of a procedural problem that would have been corrected had 

he raised it likely is not the type of error that would cause a substantial risk of a 

miscarriage of justice. Even if this Court answers the question presented in the 

affirmative, the SJC would presumably again apply this miscarriage-of-justice 

standard on remand and might well conclude that no substantial risk of a 

miscarriage of justice exists. 

Third, even if this Court grants certiorari and holds that the extraction and 

analysis of Mr. Arevalo's blood was a search for Fourth Amendment purposes, and 

even if the SJC on remand holds that the search was constitutionally unreasonable 

to such an extent as to create a substantial risk of a miscarriage of justice, exclusion 



may not be warranted if the search falls within the "good faith" exception to the 

exclusionary rule. See generally Herring v. United States, 555 U.S. 135, 142—147 

(2009) (describing the evolution of the good faith exception to the exclusionary rule). 

In Davis, although the Fourth Circuit held that the police conducted an 

unreasonable search when they analyzed the defendant's DNA, it affirmed the 

decision of the lower court, holding that the information fell within the good faith 

exception. Davis, 690 F.3d at 251, 257. Similar reasons apply here—indeed, all the 

more so, given that the Commonwealth put all parties on notice of its intention to 

test the bloodstain through its motion to obtain a sample from Petitioner to use in 

the test, and, indeed, obtained leave of court to do so.3 

The Court should thus deny the petition because, even if the question 

presented were resolved in Petitioner's favor, his conviction would likely stand. 

IV. The Court Should Deny the Petition Because the SJC's Decision Was 
Correct. 

The SJC did not err when it held that Petitioner did not have a reasonable 

expectation of privacy in a DNA profile from an unknown sample that was taken 

from lawfully seized evidence. Pet. App. 6. 

The test for determining whether a search occurred for purposes of the 

Fourth Amendment is that prescribed in Justice Harlan's concurrence in Katz v. 

3 Massachusetts has not yet adopted the good faith exception to the exclusionary rule for the 
purposes of Article 14 of the Massachusetts Declaration of Rights. See generally Commonwealth v. 
Maingrette, 20 N.E.3d 626, 629-30, n.3 86 Mass. App. Ct. 691, 695-96, n.3 (2014). Having initially 
found no Article 14 error, it is unclear whether the SJC would re-address that question of state law if 
this Court were to ultimately resolve the federal constitutional issue in Petitioner's favor. 
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United States, 389 U.S. 347, 361 (1967) (Harlan, J., concurring). Under this "Katz 

test," "a Fourth Amendment search occurs when the government violates a 

subjective expectation of privacy that society recognizes as reasonable." Kyllo v. 

United States, 533 U.S. 27, 33 (2001). Petitioner cannot satisfy either prong of this 

test. 

First, Petitioner has offered no evidence that he himself had a subjective 

expectation of privacy in the DNA on his bloodstained shirt. If he did, he likely 

would have objected to the DNA testing of the shirt on the basis that it constituted 

a search and required a warrant. Moreover, in his state-court appellate briefing. 

Petitioner sought to excuse his waiver by arguing that the constitutional theory he 

relied upon was not sufficiently developed at the time of his motion to suppress 

hearing. Pet. SJC Brief 22-23. Given that Petitioner himself admits that the law 

at the time was unclear, it is difficult to see why he would have had a subjective 

expectation of privacy. 

Second, the expectation of privacy that Petitioner now invokes is not one that 

society would recognize as reasonable. At both the time of the seizure of his shirt 

and the time of the DNA analysis of the bloodstain, Petitioner was in police custody. 

And this Court has held that "[t]he expectations of privacy of an individual taken 

into police custody necessarily are of a diminished scope." King, 133 S. Ct. at 1978 

(quotation and citation omitted). Specifically, this Court has affirmed that there is 

no doubt "that clothing or other belongings may be seized upon arrival of the 
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accused at the place of detention and later subjected to laboratory analysis or that 

the test results are admissible at trial." United States v. Edwards, 415 U.S. 800, 

803-04 (1974) (holding that laboratory analysis of paint chips on clothing seized 

from arrested defendant permissible). 

Furthermore, Petitioner may not rely on the potentially personal and 

intimate nature of DNA generally to show a protectable privacy interest. As in 

King, the bloodstain DNA loci that were analyzed here—with the exception of the 

one showing sex—are non-coding and "are not known to have any association with a 

genetic disease or any other genetic predisposition." 138 S. Ct. at 1968. The actual 

intrusion into the genetics of the source of the DNA in this case was therefore 

limited. Even more importantly, Petitioner could not have had a privacy interest in 

bloodstain DNA that he did not know to be his own, and that in fact belonged to his 

victim. Whatever privacy interest Petitioner may have in the non-coding portions of 

his own DNA, there would be no reason for society to recognize as reasonable an 

attacker's privacy interest in a bloodstain that might well have come from wounds 

he inflicted on his victim. 

Petitioner's reliance on this Court's decision in Riley v. California, 134 S. Ct. 

2473 (2014), which prohibited a warrantless search incident to arrest of a 

defendant's cellular telephone, is therefore entirely misplaced. In Riley, this Court 

recognized a reasonable privacy interest that a defendant had in his cellular 

telephone due to the "vast quantities of personal information" such devices contain. 
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Id. at 2485. Even though the DNA at issue here contained personal information, 

the governmental intrusion into that information was shallow, and the personal 

information belonged, not to Petitioner, but to his victim. Unlike the defendants in 

Riley, Davis, or Raynor, Petitioner seeks protection for privacy and personal 

information that is not his own. Because the state court granted the 

Commonwealth's motion for an order to obtain Petitioner's DNA, the limited slice of 

his personal information was already lawfully in the hands of the government by 

the time the bloodstain DNA was tested. So even if the DNA from the bloodstain 

had turned out to be Petitioner's, the Commonwealth would have obtained no more 

personal information about him than it already had.4 

The Court should thus deny Petitioner's petition for the additional reason 

that the SJC did not err in holding that he had no protectable privacy interest in 

the junk-loci of his victim's DNA. 

CONCLUSION 

For the foregoing reasons, the Court should deny the petition. 

4 Continuing the analogy to Riley, Petitioner's claims are the functional equivalent of his 
asserting a privacy interest in his victim's cellular telephone that would prevent the Commonwealth 
from conducting a narrow examination of the number of that phone, solely for the purpose of 
determining whether the phone belonged to Petitioner or his victim, where the Commonwealth had 
already obtained an order allowing it to search Petitioner's own cellular phone. 
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