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QUESTIONS PRESENTED

In a 42 U.S.C. § 1983 action, the district court
concluded Los Angeles County Sheriffs Department
("LASD") deputies ch’d not use excessive force in
shooting the plaintiffs in violation of their Fourth
Amendment rights, based upon the factors set forth by
this Court in Graham v. Connor, 490 U.S. 386 (1989),
as the deputies reasonably feared for their safety at the
time of the shooting. However, the deputies were
nevertheless found liable under the "provocation" rule
created by the United States Court of Appeals for the
Ninth Circuit ("Ninth Circuit"). This Court has not
yet agreed or disagreed with the Ninth Circuit’s
"provocation" rule, but has noted the doctrine has been
"sharply questioned" by other Courts of Appeals. City
& Cnty. ofS.F.v. Sheehan, 135 S.Ct. 1765, 1777 n.4
(2015). The questions presented are:

1. Whether the Ninth Circuit’s "provocation"
rule should be barred as it conflicts with Graham v.
Connor regarding the manner in which a claim of
excessive force against a police officer should be
determined in an action brought under 42 U.S.C.
§ 1983 for a violation of a plaintiffs Fourth Amend-
ment rights, and has been rejected by other Courts of
Appeals?

2. Whether, if the "provocation" rule is upheld,
the qualified immunity analysis must be tailored to
require a reviewing court to determine whether every
reasonable officer in the position of the defendant
would have known his unlawhtl conduct would provoke
a violent confrontation under the specific facts of the
case, as this is the conduct for which the Ninth Circuit
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imposes constitutional liability despite a reasonable
use of force under the Fourth Amendment?

3. Whether, in an action brought under 42 U.S.C.
§ 1983, an incident giving rise to a reasonable use of
force is an intervening, superseding event which
breaks the chain of causation from a prior, unlawful
entry in violation of the Fourth Amendment?
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PARTIES TO THE PROCEEDINGS AND RULE
29.6 STATEMENT

The parties to the proceeding in the court whose
judgment is sought to be reviewed are:

Petitioners

Deputy Jennifer Pederson, Defendant, Appellant
and Cross-Appellee below

Deputy Christopher Conley, Defendant, Appellant
and Cross-Appellee below

County of Los Angeles, Defendant, Appellant and
Cross-Appellee below

Respondents

Angel Mendez, Plaintiff, Appellee and Cross-
Appellant below

Jennifer Lynn Garcia (Mendez), Plaintiff, Appellee
and Cross-Appellant below

There are no corporations involved in this
proceeding.
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OPINIONS BELOW

The March 2, 2016 opinion and judgment of the
Ninth Circuit is reported at Mendez v. County o£Los
A~geles, 815 F.3d 1178 (9th Cir. 2016), and reproduced
in the Appendix at pages la-26a. The district court’s
November 20, 2013 order denying the motion to amend
the judgment or make additional findings was
unreported, and is reproduced in the Appendix at pages
27a-51a. The August 27, 2016 district court judgment
was not reported, and is reproduced in the Appendix
at pages 52a-54a. The district court’s Findings of
Fact and Conclusions of Law was electronically reported
at Mendez v. County of Los Angeles, 2013 U.S. Dist.
LEXIS 11509 (C.D. Cal. 2013), and is reproduced in
the Appendix at pages 55a-136a.

BASIS FOR JURISDICTION IN THIS COURT

On March 2, 2016, the Ninth Circuit issued its
opinion in this matter. (App.la.) After receiving an
extension, on April 16, 2016, Petitioners timely Irfled
a petition for rehearing and rehearing en bane.
(App.141a-142a.) On April 22, 2016, the Ninth Circuit
issued an order directing Respondents to file an
answer to the petition for rehearing. (App.139a-
140a.) On June 23, 2016, the Ninth Circuit denied
Petitioners’ petition for rehearing and rehearing en
banc. (App.137a-138a.) Pursuant to 28 U.S.C. § 1254(1),
jurisdiction is conferred upon this Court to review on
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writ of certiorari the March 2, 2016 opinion of the
Ninth Circuit.

CONSTITUTIONAL AND
STATUTORY PROVISIONS AT ISSUE

The underlying action was brought by the
Respondents pursuant to 42 U.S.C. § 1983, which
states:

Every person who, under color of any
statute, ordinance, regulation, custom, or
usage, of any State or Territory or the
District of Columbia, subjects, or causes to
be subjected, any citizen of the United
States or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or immunities secured by the
Constitution and laws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for redress,
except that in any action brought against a
judicial officer for an act or omission taken
in such officer’s judicial capacity, injunctive
relief shall not be granted unless a declara-
tory decree was violated or declaratory relief
was unavailable. For the purposes of this
section, any Act of Congress applicable
exclusively to the District of Columbia shall
be considered to be a statute of the District
of Columbia.

42 U.S.C. § 1983.
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Respondents allege Petitioners violated their
rights under the Fourth Amendment to the United
States Constitution, which provides:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall
not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath
or affirmation, and particularly describing
the place to be searched, and the persons or
things to be seized.

U.S. CONST. AMEND. IV.

STATEMENT OF THE CASE

A. District Court Opinion

During a search for a felony parolee-at-large,
Petitioners LASD Deputies Christopher Conley and
Jennifer Pederson ("Defendants") shot Respondents
Angel Mendez and Jennifer Lynn Garcia ("Plaintiffs").
(Appendix ("App.") 69a.) The Plaintiffs were shot while
inside a shed in which they were living, located within
the backyard of a residential home. (App.59a-60a,
67a-69a.) Plaintiffs sought to recover damages under
42 U.S.C. § 1983 for a violation of their constitutional
rights.1 (App.72a-135a.) Plaintiffs alleged Defendants
violated their Fourth Amendment rights based upon

1 The Plaintiffs also alleged Defendants violated various state

law torts, and the district court ruled in favor of Defendants on
those claims. (App. 130a-135.)
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separate theories of liability for excessive force,
warrantless entry, and an unlawful entry caused by
the officers’ failure to "knock and announce" their
presence. (App.72a-135a.) A bench trial took place,
and the district court made Findings of Fact and
Conclusions of Law. (App.55a-136a.)

The district court found that on October 1, 2010,
LASD officers from the Target Oriented Policing
(’TOP") Team were searching for a parolee-at-large
named Ronnie O’Dell, a wanted felony suspect who
was categorized as "armed-and-dangerous" by the
TOP Team. (App.56a-57a.) There was a warrant out
for Mr. O’Dell’s arrest. (App.57a.) Mr. O’Dell had
evaded prior attempts to apprehend him. (App.57a.)

Following an officer sighting of Mr. O’Dell at a
nearby grocery store, another officer, who is not a
party to this action, received a confidential tip that a
man believed to be Mr. O’Dell was riding a bicycle
nearby in front of a private residence owned by
woman named Paula Hughes. (App.57a-58a.) There
was nothing about the confidential informant’s tip
which was specific to the Hughes residence as opposed
to the rear of the property.2 (App.93a.) Defendants were
assigned to the Community Oriented Policing Unit, but
were directed to supplement and assist the TOP Team
on the day of the incident. (App.57a-58a.) Prior to
officers presenting to the home of Ms. Hughes, the
officer who received the confidential tip made an
announcement to the group of responding officers that

2 The district court found "the officers had probable cause to

search for Mr. O’Dell inside the Hughes residence, and Deputy
Conley had probable cause to search for Mr. O’Dell inside the
shack." (App.93a.)
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a man lived in the backyard of the Hughes residence
with a pregnant lady. (App.59a.)

Ms. Hughes and Mr. Mendez were high school
friends, and Ms. Hughes allowed Mr. Mendez to build
a shack on her property in the area behind her home.
(App.60a.) Mr. Mendez constructed a windowless shack,
which was about seven feet wide, seven feet long and
seven feet tall, out of wood and plywood. (App.61.)
The shack had a single doorway entrance that faced
the Hughes residence, which was about 6 feet tall and
3 feet wide. (App.61a.) Mr. Mendez and Ms. Garcia
resided in the shed. (App.60a.)

Mr. Mendez kept a BB gun rifle in the shack in
order to shoot rats and pests. (App.62a.) The BB gun
rifle closely resembled a small caliber rifle. (App.62a.)

Officers responded to the Hughes residence in
search of the felony parolee-at-large. (App.58a-59a.)
The officers did not have a search warrant to search
the property. (App.63a, 66a.) As other officers approach-
ed the front door of the main residence, Defendants
were assigned to clear the rear of the property for the
officers’ safety, should Mr. O’Dell be hiding there-
abouts, and to cover the back door of the residence
for containment, should Mr. O’Dell try to escape the
rear of the Hughes property. (App.58a-59a.)

There was debris throughout the rear of the
property, including abandoned automobiles located
in the northwest corner. (App.60a.) While clearing
the backyard, the Defendants checked three storage
sheds between the main residence and a concrete
wall bordering the property to the south. (App.65a.)
The Defendants ’%ad their guns drawn because they
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were searching for Mr. O’Dell, whom they believed to
be armed and dangerous." (App.65a.)

While continuing to clear the backyard, the
officers came upon the shack at issue, and Deputy
Conley opened the door to the shack and pulled back
a blue blanket hanging from the top of the door
frame, at which time he saw the silhouette of an
adult male (Mr. Mendez) holding what appeared to
be a rifle. (App.66a-67a.) Mr. Mendez was holding the
gun when shot by the deputies because, when he
perceived the wooden door being opened, he thought
it was Ms. Hughes playing a joke, and he was in the
process of moving the rifle so he could put his feet on
the floor and sit-up. (App.68a.)

The district court found the barrel of the BB gun
rifle would necessarily have been pointed toward
Deputy Conley. (App.69a.) The district court found
the deputies reasonably believed the BB gun was a
irncearm rifle, and "rea.vonabI.y believed that the man
(Mr. Mendez) holding the firearm rifle (a BB gun
rifle) threatened their lives." (App.69a.) Deputy Conley
yelled "Gun!" and both Defendants fired their guns in
the direction of Mr. Mendez, fearing they would be
shot and killed. (App.69a.) Gunshots injured both
Plaintiffs, who suffered severe injuries. (App.70a.)

The district court found in favor of Plaintiffs on
their 42 U.S.C. § 1983 cause of action. (App.135a.)
Notably, after analyzing the factors set forth by this
Court in Graham, the trial court concluded the
Plaintiffs cb’d not prove a violation of their Fourth
Amendment rights based upon excessive force. (App.
106a-108a, 135a.) ’~Deputies Conley and Pederson’s use
of force was reasonable given their belief that a man
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was holding a firearm rifle threatening their lives."
(App.108a.)

Nevertheless, the district court determined the
Defendants were liable under the Ninth Circuit’s
"provocation" rule. Under the "provocation" rule, an
officer may be held responsible for an otherwise
reasonable use of force where the officer intentionally
or recklessly provoked a violent confrontation, and
the provocation was itself an independent Fourth
Amendment violation. (App.109a (citing Bill~gton v.
Smith, 292 F.3d 1177, 1189-90 (9th Cir. 2002).) "[A]n
officer’s otherwise reasonable (and lawful) defensive
use of force is unreasonable as a matter of law, if (1)
the officer intentionally or recklessly provoked a
violent response, and (2) that provocation is an
independent constitutional violation." (App. 11 la.) The
district court found the "provocation" rule applied
based upon the predicate constitutional violations of
Plaintiffs’ Fourth Amendment rights for a warrantless
search of their shed, and the failure of the Defendants
to ’~mock and announce" their presence. (App.109a-
122a.) The damages award of approximately four
million dollars to Plaintiffs was based upon Defen-
dants’ liability under the "provocation" rule.3 (App.
135a-136a.)

3 If the "provocation" rule had not been invoked, the Plaintiffs’

recovery would have been limited to only nominal damages.
(App.52a-53a, 135a.) Specifically, the district court found the
Fourth Amendment violations based upon the warrantless
entry by Deputy Conley, and the failure to comply with the
’~mock and announce" requirement by both Defendants, caused
only two dollars in nominal damages to the Plaintiffs.
(App.135a.)
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B. Ninth Circuit Published Opinion

First, the Ninth Circuit affirmed the district
court’s judgment based upon the "provocation" rule.
(App.22a.) The Court noted that although the district
court found the deputies’ shooting of the Plaintiffs
was not excessive under Graham v. Connor, 490 U.S.
386, the deputies were nevertheless found responsible
under the "provocation" doctrine. (App.22a.) The
Ninth Circuit’s "provocation" rule may only apply
where an officer’s use of force was preceded by a
constitutional violation by the Defendant, who
intentionally or recklessly provoked a violent response.
(App.22a.)

The Ninth Circuit reversed the district court’s
finding of a constitutional violation based upon the
failure to comply with the "knock and announce"
requirement, holding the deputies were entitled to
qualified immunity, as the law was not clearly
established at the time of the incident that the rule
would apply under the circumstances of this case.
(App.20a.) However, the Court of Appeals affirmed
the district court’s finding of a constitutional violation
based upon a warrantless entry in violation of the
Fourth Amendment. (App.18a.)

Notably, the Ninth Circuit recognized the
"provocation" rule required the Defendants to have
intentionally or recklessly provoked a riolent co_r~ro~-
tation with the Plaintiffs, and that the provocation
was an independent constitutional violation. (App.22a.)
’"[W]here an officer intentionally or recklessly provokes
a rioIent confrontation, if the provocation is an inde-
pendent Fourth Amendment violation, he may be
held liable for his otherwise defensive use of deadly
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force.’ Billington v. Smith, 292 F.3d 1177, 1189 (9th
Cir. 2002) (citing Alexander v. City dr County of San
Francisco, 29 F.3d 1355 (gth Cir. 1994)." (App.22a.)
Notwithstanding, the Ninth Circuit rejected
Defendants’ argument that the "provocation" rule
could not apply because the Defendants’ conduct did
not provoke a violent reaction. (App.Sa-6a, 22a.) In
denying qualified immunity, the Ninth Circuit focused
upon the conduct and viewpoint of the Plaintiffs,
rather than upon the conduct and viewpoint of the
Defendants, reasoning the Plaintiffs should not be in
a worse position simply because the officers’ conduct
did not provoke a violent response by them. (App.23a.)
However, qualified immunity must be analyzed from
the viewpoint of the Defendants. The Court of Appeals
did not determine whether a reasonable officer in the
position of the Defendants could have failed to realize
their conduct would provoke a violent response.

Moreover, the Ninth Circuit did not determine
whether the Defendants "intentionally or recklessly"
provoked a violent response, finding the constitutional
violation of a warrantless entry in of itseIf satisfied
the requirement. (App.23a-24a.) Thus, the Court of
Appeals cordlated the necessary showing that an officer
acted intentionally or recklessly to provoke a violent
response, with proving the predicate, constitutional
violation.

Second, the Ninth Circuit stated that even
without relying upon the Ninth Circuit’s "provocation"
doctrine, "the deputies are liable for the shooting
under basic notions of proximate cause," based upon
the foreseeability or the scope of the risk created by
the predicate conduct. (App.24a.) "The deputies are
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therefore liable for the shooting as a foreseeable
consequence of their unconstitutional entry even
though the shooting itself was not unconstitutionally
excessive force under the Fourth Amendment."
(App.25a.)

The Court of Appeals found "the situation in this
case, where Mendez was holding a gun when the olt~cers
barged into the shack unannounced, was reasonably
foreseeable." (App.25a (emphasis added).) "Indeed, here
an announcement that police were entering the shack
would almost certainly have ensured that Mendez
was not holding his BB gun when the officers opened
the door. Had this procedure been followed, the
Mendezes would not have been shot." (App.21a-22a.)
The Ninth Circuit made the foregoing findings
despite the fact that it found the officers were
entitled to qualified immunity from Plaintiffs’ claim
that Defendants failed to ’3~nock and announce" their
presence. (App.20a.)

REASONS TO GRANT THE PETITION

The Ninth Circuit’s "provocation" rule allows a
plaintiff to hold a police officer civilly responsible in a
42 U.S.C. § 1983 action for a use of force which has
been found reasonabIe under the Fourth Amendment
by the trier of fact based upon the totality of the
circumstances and the factors set forth by this Court
in Graham v. Connor, 490 U.S. 386 (1989). This
Court has never approved the "provocation" rule. Courts
of Appeals should not be permitted to circumvent this
Court’s precedent regarding the appropriate manner
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in which to measure a claim of excessive force/
unreasonable seizure. An officer cannot be liable for
damages stemming from a use of force that was
reasonable under the Fourth Amendment.

1. Review is necessary because the Ninth
Circuit’s continued application of the "provocation"
rule to find civil liability against a police officer in a
42 U.S.C. § 1983 action based upon excessive force, is
a substantial question of federal law which should
be, but has not yet been, settled by this Court. Under
the doctrine, despite the fact that the court (judge or
jury) has determined an officer’s use of force was
objectively reasonable and did not violate the Fourth
Amendment, a police officer is nevertheless liable for
a plaintiffs resulting damages if the officer intentionally
or recklessly "provoked a violent response" from the
plaintiff, necessitating the use of force.

Following trial, the district court specifically
found the officers did not use excessive force based
upon the totality of the circumstances and the factors
set forth in Graham when they shot the Plaintiffs,
given that they reasonably believed Mr. Mendez aimed
a gun at them and reasonably feared for their lives.
(App.69a, 108a.) However, the district court concluded,
and the Ninth Circuit affirmed, that, despite the
reasonable use of force under the factors set forth in
Graham, the deputies were liable for the shooting
under the Ninth Circuit’s "provocation" rule. In City
dr County of San Francisco v. Sheehan, 135 S.Ct.
1765 (2015), this Court specifically noted that it had
not yet ruled upon whether it agreed or disagreed
with the Ninth Circuit’s "provocation" rule. Id. at 1777
n.4. Defendants respectfully submit this is the optimal
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case for the Supreme Court to rule on the propriety
of the "provocation" rule.

Furthermore, the Ninth Circuit’s "provocation"
rule has been rejected by a number of other circuits,
resulting in inconsistency in the application of federal
law with respect to the imposition of liability against
a police officer for violating a plaintiffs constitutional
right to be free from excessive force. In Sheehan, this
Court recognized other circuit courts disagreed with
the "provocation" rule, stating:

Our citation to Ninth Circuit cases should
not be read to suggest our agreement (or, for
that matter, disagreement) with them. The
Ninth Circuit’s "~rovocat~’on "rule, for instance,
has been sharply questioned elsewhere. See
Livermore v. Lubelan, 476 F. 3d 397, 406-
407 (CA6 2007); see also, e.g., Hector v.

Watt, 235 F. 3d 154, 160 (CA3 2001) ("[I]f
the officers’ use of force was reasonable
given the plaintiffs acts, then despite the
illegal entry, the plaintiffs own conduct
would be an intervening cause").

Sheehan, 135 S.Ct. at 1777 n.4 (emphasis added). Accor-
dingly, as recognized by this Court, the "provocation"
doctrine conflicts with decisions by other Courts of
Appeals. Id.

In addition to the Sixth and Third Circuit cases
referenced in the foregoing passage, the Ninth Circuit’s
decision and application of the "provocation" rule
further conflicts with decisions by the Second, Fourth,
Fifth, Seventh, Eighth and Eleventh Circuits, which
fred force must be measured at the time it is applied
and not based upon pre-seizure conduct, and the rule
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threatens the consistency of federal law. See Terebesi
v. Torreso, 764 F.3d 217, 235 n.16 (2d Cir. 2014);
Sah’m v. Proulx, 93 F.3d 86, 92 (2d Cir. 1996); Wate~
man v. Barton, 393 F.3d 471, 477 (4th Cir. 2005);
Gree]zidge v. Ruffin, 927 F.2d 789 (4th Cir. 1991);

Rockwell v. Brown, 664 F.3d 985, 992 (5th Cir. 2011),
cert. derded, 132 S.Ct. 2433 (2012); .Fra/re v. Ar//ngton,
957 F.2d 1268 (5th Cir. 1992), cert. de~zied 506 U.S.
973 (1992); Plakas v. Drins]~: 19 F.3d 1143, 1150
(Tth Cir. 1994), cert. de~ied, 513 U.S. 820 (1994); Schu/z
v. Long, 44 F.3d 643 (8th Cir. 1995); and Menuel ~.
City o£Atlanta, 25 F.3d 990, 997 (11th Cir. 1994).
Notably, Defendants are aware of no other circuit
which holds an officer responsible for a reasonable
use of force.

2. If the "provocation" doctrine is upheld, review
is further necessary to decide whether an officer’s
entitlement to qualified immunity should include a
determination by the reviewing court that every
reasonable officer in the position of the defendant
would have known his unlawful conduct wou]dprovoke
a violent cop_frontation with the plaintiff under the
specific facts of the case, as this is conduct for which
the Ninth Circuit imposes liability despite a reasonable
use of force under the Fourth Amendment. This Court
should resolve the important federal question of how
qualified immunity should be analyzed in a case where
a plaintiff seeks to hold a police officer liable under
the "provocation" rule.

In its decision, the Ninth Circuit affirmed the
denial of qualified immunity based solely on its
finding that the officers were not entitled to qualified
immunity for the predicate constitutional violation of
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a warrantless entry into the Plaintiffs’ shed. Defen-
dants respectfully submit the Ninth Circuit’s analysis
was incomplete. Although a defendant must have
violated a plaintiffs constitutional rights prior to a
use of force for the rule to apply, not every preeh’cate
constitutional violation is likely to "provoke a violent
response." Accordingly, in analyzing qualified immu-
nity, assuming a reasonable officer in the position of
the defendant would have known his conduct was
unlawful in relation to the predicate constitutional
violation, a reviewing court must also determine
whether a reasonable officer in the position of the
defendant could have failed to realize his conduct
would provoke a violent confrontation.

Furthermore, the law was not clearly
established that an officer could be liable under the
"provocation" rule when, as here, it is undisputed the
Defendants’ conduct did not actually provoke a
violent response. In fact, in Duran v. City of Maywood,
221 F.3d 1127, 1131 (9th Cir. 2000) and Billington v.
Smith, 292 F.3d 1177, 1189, 1191 (9th Cir. 2002), the
Ninth Circuit stated the "provocation" rule does not
apply where the evidence does not show the officer’s
actions should have provoked an armed response.
Thus, the Ninth Circuit’s decision also directly conflicts
with its own prior case law, by imposing liability
against the officers despite the lack of a finding by
the district court that the Defendants’ conduct
provoked a violent responseor escalated a
confrontation with the Plaintiffs.

Moreover, in Sheehan, this Court stated "even ifa
controlling circuit precedent" could constitute clearly
established federal law, the law was not clearly estab-
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fished. Sheehan, 35 S.Ct. at 1776 (emphasis added).
This Court has not approved of the "provocation"
rule, much less established the parameters of the
doctrine and the circumstances under which qualified
immunity may be denied. In this regard, the
Defendants should have been afforded qualified
immunity from liability under the "provocation" rule.

3. Review is further warranted to determine
whether an incident giving rise to a reasonable use of
force is an intervening, superseding event, which
breaks the chain of causation from an earlier unlawful
entry, in an action brought under 42 U.S.C. § 1983.
Although the district court only awarded nominal
damages on Plaintiffs’ warrantless entry claim, the
Ninth Circuit found the officers could be liable for the
damages caused by the use of force, based upon the
entry without a search warrant. Whether damages
stemming from a reasonable use of force were proxi-
mately caused by a prior, unlawful entry under the
Fourth Amendment is a substantial question of
federal law for the Supreme Court to answer.

Furthermore, the Ninth Circuit’s opinion directly
conflicts with decisions by other Courts of Appeals
regarding the proper manner in which to determine
causation in a 42 U.S.C. § 1983 action. The Third,
Fourth, Sixth and Tenth Circuits have held that under
general principles of tort and causation, officers who
unlawhtlly enter a home are not liable for harm caused
by a reasonable use of force, which is a superseding
cause of the harm. Kane v. Lewis, 604 Fed.Appx. 229,
234-35 (4th Cir. 2015), cert. denied, 136 S.Ct. 358
(2015); James v. Chavez, 511 Fed.Appx. 742, 747-48
(10th Cir. 2013); Lament v. New Jersey, 637 F.3d 177,
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186 (3d. Cir. 2011); Estate of Sowarcls v. City of Trente~
125 Fed.Appx. 31, 40-42 (6th Cir. 2005); Hector v.

Watt, 235 F.3d 154, 160 (3d Cir. 2000); and Bodine v.
Warick, 72 F.3d 393, 400 (3d Cir. 1995). Review should
be granted to establish consistency regarding the
proper manner to determine causation in 42 U.S.C.
§ 1983 action, where a plaintiff is injured from a
reasonable use of force, which took place following an
earlier, unconstitutional entry.

THE NINTH CmCUIT’S "PROVOCATION" RULE
IMPROPERLY MEASURES THE REASONABLENESS OF

FORCE UNDER THE FOURTH AMENDMENT,

CONFI~CTS WITH SUPREME COURT PRECEDENT,

AND IS HEAVILY CRITICIZED BY THE OTHER

CiRcurrso

Defendants respectfully submit the Ninth
Circuit’s "provocation" rule should be overturned.
The rule conflicts with Supreme Court precedent
regarding the proper manner in which to determine
the reasonableness of force in a 42 U.S.C. § 1983
action, and has been rejected by other circuit courts.

A. The Ninth Circuit’s "Provocation" Rule
Contravenes Gr~h~zm g. Connor by Holding
an Officer Civilly Responsible for a Reazsonable
Use of Force.

Of course, Graham v. Com~or, 490 U.S. 386 (1989)
sets the standard to determine reasonableness in an
excessive force/unreasonable seizure claim based upon
an alleged violation of a plaintiffs Fourth Amendment
rights in an action brought under 42 U.S.C. § 1983. In
Graham, this Court held reasonableness is measured
at the moment force is applied, and embodies an
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allowance for the fact that officers must make split-
second judgments in circumstances that are tense,
uncertain, and rapidly evolving. Graham, 490 U.S. at
396-97. This Court set forth a non-exhaustive list of
factors for evaluating the reasonableness of a seizure
based upon the totality of the circumstances,
including: (1) the severity of the crime at issue, (2)
whether the suspect posed an immediate threat to
the safety of the officers or others, and (3) whether
the suspect actively resisted arrest or attempted to
escape. Id. at 396. Nevertheless, courts have found the
"most important" factor under Graham is whether
the suspect posed an immediate threat to the safety
of the officers. George v. Morris, 736 F.3d 829, 837
(9th Cir. 2013) (citations omitted); Coles v. Eagle,
704 F.3d 624, 629 (9th Cir. 2012).

The Ninth Circuit has employed a practice which
conflicts with Graham by subjecting a police officer to
42 U.S.C. § 1983 liability for a use of force, even
though the force used by the officer was reasonable and
justified at the moment at which it occurred. Under
the Ninth Circuit’s "provocation" rule, a plaintiff may
recover damages if he can show the officer’s reasonable
use of force was made necessary by the plaintiffs
violent response to the officer’s conduct, if the officer
intentionally or recklessly provoked the response, and
the provocation itself was an independent constitutional
violation. Billington v. Smith, 292 F.3d 1177, 1189,
1191 (9th Cir. 2002). Defendants respectfully submit
that if a use of force is deemed reasonable under the
Grahsm factors, including the immediacy of the
threat posed to the officer at the time of the incident,
an officer should not be liable for damages resulting
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from the use of force, irrespective of an earlier
constitutional violation.

B. The Ninth Circuit’s "Provocation" Rule Has
Been Rejected by, and Conflicts with,
Decisions from Other Courts of Appeals.

As noted by this Court, other circuits have sharply
questioned the "provocation" rule created by the
Ninth Circuit. City & Cnty. of S.F.v. Sheehan, 135
S.Ct. 1765, 1777 n.4. A number of circuits reject the
contention that circumstances leading up to a fatal
shooting, including an unlawful entry by police officers,
should be considered in evaluating the reasonable-
ness of an officer’s use of deadly force in a 42 U.S.C.
§ 1983 action, as the excessive force inquiry is confined
to whether the officer was in danger at the moment
of the threat that resulted in the officer’s use of force.

In Hector v. Watt, 235 F.3d 154 (3d Cir. 2000), the
Third Circuit cited to its decision in Bocline v.
Warwick, 72 F.3d 393 (3d Cir. 1995), and stated:

In Bodine, for example, the plaintiff alleged
that police officers illegally entered his
house and used excessive force as they tried
to arrest him. We held that the illegal entry
did not make the officers automatically
liable for any injuries caused by the arrest.
Invoking proximate causation, we explained
that if the officers’ use of force was reason-
able given the plaintiffs acts, then despite
the illegal entry, the plaintiffs own conduct
would be an intervening cause that limited
the officers’ liability. For the plaintiff to
recover all the damages he sought, we said
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that he had to prove two torts~ne for the
illegal entry and a second for excessive force.

Hector, 235 F.3d at 160. In Bodice, the Court posed
the following hypothetical, to show why an unlawful
entry should not automatically mean the officers are
liable for a subsequent use of force:

Suppose that three police officers go to a
suspect’s house to execute an arrest warrant
and that they improperly enter without
knocking and announcing their presence.
Once inside, they encounter the suspect,
identify themselves, show him the warrant,
and tell him that they are placing him
under arrest. The suspect, however, breaks
away, shoots and kills two of the officers,
and is preparing to shoot the third officer
when that officer disarms the suspect and in
the process injures him. Is the third officer
necessarily liable for the harm caused to the
suspect on the theory that the illegal entry
without knocking and announcing rendered
any subsequent use of force unlawful? The
obvious answer is "no."

Bodine, 72 F.3d at 400.

In Livormore v. Lubelan, 476 F.3d 397 (6th Cir.
2007), the Sixth Circuit rejected the plaintiffs reliance
on the Ninth Circuit’s decision in Billington v. Smith,
292 F.3d 1177 (gth Cir. 2002), stating:

Although this circuit has not addressed
Billington directly, we have rejected such an
analysis. The proper approach under Sixth
Circuit precedent is to view excessive force
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claims in segments. [Citation.] That is, the
court should first identify the "seizure" at
issue here and then examine "whether the
force used to effect that seizure was reason-
able in the totality of the circumstances, not
whether it was reasonable for the police to
create the circumstances."

Livermore, 476 F.3d at 406 (quoting Dickerson v.
McClellan, 101 F.3d 1151, 1161 (6th Cir. 1996)); see
also Claybrook v. Birchwell, 274 F.3d 1098, 1104 (6th
Cir. 2001) (the Sixth Circuit’s "segmenting" analysis
requires the use of deadly force to be determined
separately from prior actions taken by the officers).

Also, in Sa//m v. Prou/x, 93 F.3d 86 (2d Cir. 1996),
the Second Circuit rejected the plaintiffs claims that
the officer was liable for using excessive force because
he created a situation in which the use of deadly force
became necessary. Id. at 92. Rather, a defendant’s
actions leading up to the shooting are irrelevant to
the objective reasonableness of his conduct at the
moment he decided to employ deadly force. Id.

Moreover, in Rockwell v. Brown, 664 F.3d 985 (Sth
Cir. 2011), cert. denied, 132 S.Ct. 2433 (2012), the Fifth
Circuit stated the plaintiffs argument that the officer’s
use of force was unreasonable because a forced entry
led to the fatal shooting was unavailing; rather, the
force inquiry is confined to whether the officer was in
danger at the moment of the threat that resulted in
the officer’s use of deadly force. Id. at 992-93; see also
Fraire v. Arlington, 957 F.2d 1268, 1276 (Sth Cir.
1992), cert. deniedS06 U.S. 973 (1992).

Furthermore, the Seventh Circuit has indicated
every force incident is carved into segments and judged
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on its own terms to see if the officer acted reasonably
at each stage. See Plakas v. Drinska: 19 F.3d 1143,
1150 (7th Cir. 1994), cert. denied 513 U.S. 820 (1994);
see also Carter v. Buscher, 973 F.2d 1328, 1332 (7th
Cir. 1992) (the Fourth Amendment prevents
unreasonable seizures, not pre-seizure conduct,
regardless of whether it is unreasonable or unjustified).

In Greenidge v. Ruft~n, 927 F.2d 789 (4th Cir.
1991), the Fourth Circuit also agreed with the Seventh
Circuit’s holding that explicit time frame requirements
are used to determine reasonableness, which is
consistent with the Supreme Court’s focus in Graham
that reasonableness is measured at the very moment
when an officer makes the "split-second" judgment.
Id. at 792. Claims based upon the officer’s actions
leading up to the time immediately prior to the shooting
are irrelevant. Id.; see also Waterman v. Barton, 393
F.3d 471, 477 (4th Cir. 2005 ("the reasonableness of
the officer’s actions in creating the dangerous situation
is not relevant to the Fourth Amendment analysis");
Drewitt v. Pratt, 999 F.2d 774, 779-80 (4th Cir. 1993).

Likewise, the Eighth Circuit only scrutinizes the
seizure itself, and not the events leading up to the
seizure. Cole v. Bone, 993 F.2d 1328, 1333 (8th Cir.
1993). In Schulz v. Long, 44 F.3d 643 (8th Cir. 1995),
the Eighth Circuit rejected the plaintiffs argument
that the officers’ conduct prior to the seizure caused
the circumstances which ultimately led to the need to
use deadly force, as such an analysis violated
Graham. Id. at 648.

In Menuel v. City of Atlanta, 25 F.3d 990 (llth
Cir. 1994), the Eleventh Circuit relied upon the Seventh
Circuit’s decision in PIakas and stated the time-
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frame is a crucial aspect of excessive force cases.
Menuel, 25 F.3d at 997 (citations omitted).

Conversely, in Mech~a v. Cram, 252 F.3d 1124,
1132 (10th Cir. 2001), the Tenth Circuit indicated a
reviewing court may consider whether the officer’s
own reckless or deliberate conduct during the seizure
unreasonably created the need to use such force, but
the primary focus of the inquiry remains on whether
the o£tfcer was in danger at the exact moment of the
threat of force. Id. (citations omitted). In Young v.
City of Providence, 404 F.3d 4 (lst Cir. 2005), the
Court of Appeals stated the rule in the First Circuit
was that once it is clear that a seizure has occurred,
"the court should examine the actions of the govern-
ment officials leading up to the seizure"; thus, an
officer’s actions need not be examined solely at the
moment of the shooting. [d. at 22. The Court of
Appeals noted the various circuits have taken
conflicting positions on the manner in which conduct
leading up to a challenged shooting should be
weighed in an excessive force case, with the Fourth
Circuit finding pre-shooting conduct is generally not
relevant and is inadmissible. Id. at 22 n. 12.

As demonstrated, the Courts of Appeals are in
conflict regarding the proper manner in which to
measure excessive force claims. The majority of circuits
do not consider pre-seizure conduct in analyzing the
totality of the circumstances regarding the reason-
ableness of force used by a police officer, as force
must be measured at the moment it occurs. While the
Tenth and First Circuits allow pre-seizure conduct to
be considered as one of the factors in analyzing the
reasonableness of force under the totality of the
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circumstances, Defendants are aware of no other circuit
court which holds an officer civilly responsible for
damages caused by a use of force the trier of fact has
found to be reasonable under the Fourth Amendment,
based upon the totality of the circumstances.

C. The "Provocation" Rule Puts the Lives of
Officers at Risk.

The "provocation" rule puts officers’ lives at risk
by holding them civilly responsible for a reasonable
use of force. In this regard, the rule encourages
officers to refrain from self-defense at the threat of
violence, or else be subject to liability in a courtroom.
The doctrine forces police officers to be constitutional
scholars, analyzing whether his or her prior conduct
violated a constitutional right of a person threatening
the ol~icer with violence, during the split-second
moment during which the officer must make a decision
regarding whether to defend himself or herself from
harm.

II. AN O~i~ICER SHOULD BE ENTITLED TO QUALIFIED
IMMUNITY FROM THE "PROVOCATION" RULE

UNLESS ~’VF_.RY REASONABLE OFFICER WOULD

HAVE KNOWN HIS UNCONSTITUTIONAL CONDUCT

WOUIJ) 21~ROVOK~, A VIOLENT CONFRONTATION

UNDER THE ,~PECll~IC FACT~ OF THE CA~E.

The law is well-established that an officer is
entitled to qualified immunity in a 42 U.S.C. § 1983
action where: (1) the facts do not show a violation of
a constitutional right; or (2) the constitutional right
was not "clearly established" by law at the time of
the incident, such that "it would be clear to a
reasonable officer that his conduct was unlawful in
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the situation he confronted." Saucier v. Katz, 533
U.S. 194, 201-02 (2001), overruled on other grounds
by Pearson v. Callahan, 555 U.S. 223, 236 (2009).
Indeed, qualified immunity may only be denied where
every reasonable officer would have acted differently.
Reichle v. Howards, 132 S.Ct. 2088, 2093 (2012); see
also Anderson v. Creighton, 483 U.S. 635, 641 (1987)
(a law enforcement officer is entitled to qualified
immunity if a reasonable officer in his position could
have believed that his conduct was lawful). Whether
a right is clearly established is not determined as a
broad proposition of law, but is based upon the
specific context of the particularized case and the
circumstances facing the defendant. See Ashcrot~ v.
al-Kidd, 563 U.S. 731, 742 (2011).

Under the Ninth Circuit’s "provocation" rule,
there are two components that must be satisfied
before the doctrine may apply: (1) an ol~cer intention~
ally or recklessly provokes a violent confrontatio~ and
(2) the provocation is an independent Fourth Amend-
ment violation. George v. Morris, 736 F.3d 829, 837
n.14 (9th Cir. 2013); Billington v. Smitl~ 292 F.3d 1177,
1190-90 (9th Cir. 2002); Duran v. City of Maywood,

221 F.3d 1127, 1131 (9th Cir. 2000) (the defendant’s
conduct must have caused an escalation which led to
the use of force).

The "provocation" rule was originally developed
in Alexander v. City & County of San Francisco, 29
F.3d 1355 (9th Cir. 1994). In that case, the Ninth
Circuit held liability for excessive force could be
based upon the manner in which a SWAT team stormed
and forcibly entered the home of a mentally unstable,
elderly gentleman, including using a battering ram to
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break down his door, which led to a violent confron-
tation inside the home. Id. at 3158, 1366. Liability was
premised upon "using unreasonable force to enter the
house." Bil//ngton, 292 F.3d at 1188 (citations omitted).
Subsequently, in Duran, the Court stated that for
Alexander to apply, the officer’s actions in approach-
ing the plaintiff or decedent must be "excessive and
unreasonable," and that such conduct by the defendant
must have "caused an escalation that led to the
shoot/ng." Duran, 221 F.3d at 1131 (emphasis added).
The evidence must show the officer’s actions "should
have provoked an armed response." Billington, 292
F.3d at 1189 (citations omitted).

Subsequently, in Billington, 292 F.3d 1188, the
Ninth Circuit stated: ’q~Te read Alexander, as limited
by Duran, to hold that where an officer intentionally
or recklessly provokes a violent confrontation, if the
provocation is an independent Fourth Amendment
violation, he may be held liable for his otherwise
defensive use of deadly force." Billington, 292 F.3d at
1189. The Ninth Circuit has never eliminated the
requirement that the defendant’s conduct must have
provoked a violent response, for the "provocation"
rule to apply. Thus, in analyzing qualified immunity,
assuming a reasonable officer in the position of the
defendant would have known his conduct was
unlawful in relation to the predicate constitutional
violation, a reviewing court must also determine
whether a reasonable officer in the position of the
defendant could have failed to realize Ins conduct
would provoke a violent response, as this is the
conduct for which the Ninth Circuit imposes
constitutional liability despite a reasonable use of
force under the Fourth Amendment.
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In other words, not every predicate constitu-
tional violation by a police officer should reasonably
be expected to lead to a violent confrontation. For
example, similar to the scenario noted in Bodice v.
Warwick, 72 F.3d 393 (3d Cir. 1995), consider a
situation where an officer fails to comply with the
’knock and announce" requirement and improperly
steps into the entryway of a home. The officer calmly
shows his badge to the occupants and states, in a
non-threatening manner, that he was there for some
lawful purpose. If an occupant within the home
retrieved a gun and began shooting at the officer, the
officer would be entitled to shoot back, despite his
unconstitutional entry into the home. As another
example, an officer unlawfully conducting a warrant-
less search for contraband of an unoccupied outbuilding
within the curtilage of a home may have committed a
constitutional violation, but would not reasonably
expect his conduct to provoke a violent confrontation,
necessitating the need for force. Under the foregoing
examples, the officer should be entitled to qualified
immunity from any attempt to impose liability under
the "provocation" rule.

In this case, the Ninth Circuit erroneously denied
qualified immunity to the Defendants from plaintiffs’
claim under the "provocation" doctrine. The Court of
Appeals analyzed only whether the Defendants were
entitled to qualified immunity for the predicate
constitutional violation of the warrantless entry of
the shed. "[O]ur determination that the deputies are
not entitled to qualified immunity on the warrantless
entry claim necessarily indicates that they acted
recklessly or intentionally with respect to Mendez’s
rights." (App.24-25.) The Court of Appeals did not sepa-
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rately also consider whether every reasonable officer
in the position of the Defendants would have believed
their conduct was likely to provoke a violent response.
Thus, Defendants respectfully submit the qualified
immunity analysis was incomplete.

Indeed, it is undisputed the Defendants’ conduct
did not, in fact, "provoke a violent response" by the
Plaintiffs. The Ninth Circuit found liability anyway,
as it believed the Plaintiffs should not be in a worse
position simply because the officers’ conduct did not
provoke a violent response by them. (App.22a-23a.)
However, qualified immunity must be determined from
the ot~Tcers" viewpoint, not the Plaintiffs. From the
Defendants’ viewpoint, they had no interaction youth
the Plaintiffs prior to the use of force, such that they
would know their conduct was escalating any volatile
situation. Rather, the officers opened the door to the
shack, located within the backyard of the main resi-
dence, while searching for a felony parolee-at-large,
and had not even entered the threshold of the shed,
before reasonable force had to be used. A reasonable
officer in Defendants’ position could have believed
their conduct prior to the seizure was not likely to
lead to a violent confrontation with the Plaintiffs.

The Ninth Circuit found that whether a
reasonable officer in the position of the Defendants
could have failed to recognize the shed was an
inhabited dwelling was irrelevant, because the shed
was within the curtilage of the main home owned by
Ms. Hughes. (App.9a.) However, a reasonable officer
would not expect to find residents living in a
dilapidated shed, which appeared uninhabitable,
within the curtilage of a main home. The issue is
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relevant to determining whether a reasonable officer
could have failed to recognize that opening the shed
door without a warrant would lead to a violent
confrontation with residents inside the shed, for the
purpose of determining entitlement to qualified
immunity.4

Nevertheless, assuming every reasonable officer
would have known the shed was the Plaintiffs’ home,
not every warrantless entry is likely to provoke a
violent confrontation, depending upon the specific
context of the case and the circumstances facing the
defendant. Here, the district court found Deputy Conley
"searched" the shack when he opened the wooden door
and pulled back the blue blanket that hung from the
top of the doorframe. (App.88a.) Such conduct is not
akin to the officers’ excessive and unreasonable entry
in Alexander. A reasonable officer in Deputy Conley’s
position could have failed to realize that opening the
door and peering inside a shed, without actual entry
into the shed, was likely to lead to a violent
confrontation. See Rockwell v. Brown, 664 F.3d 985,
992 (5th Cir. 2011) (the officer’s breach of the door, in
of itself, did not cause the need for the force).

4 While the Ninth Circuit later stated the officers "should" have

been aware the shack was being used as a residence (App.21a.),
the Court of Appeals never addressed the crucial question of
whether one reasonable officer could have believed no one was
currently ~ving in the shed at the time of the incident, based
upon its dilapidated appearance, for the purposes of determining
qualified immunity. (See photographs at Excerpts of Record
204-05.)
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In other words, not everyreasonable officer in the
position of the Defendants would believe that opening
the door to a home without a search warrant would
cause the residents therein to immediately point a
rifle at the officers, without any escalation of a
conflict or any interaction between the officers and
the occupants therein. For example, in Paddy v. Win’re,
814 F.3d 1060 (10th Cir. 2016), petltion for cert. tried,
(U.S. July 11, 2016) (No. 16-67), the Tenth Circuit
considered whether there was a triable issue of fact
with respect to the reasonableness of force used by
the officers against two brothers in their own home.
Following a road rage incident between the brothers
and other citizens, the officers approached the home
in the dark with flashlights, while it was raining,
and the incident ended with the officers shooting one
of the brothers. Id. at 1065-67. The Tenth Circuit stated
the requisite causal connection for 42 U.S.C. § 1983
liability is satisfied if the officers’ conduct immediately
preceding the shooting was the but-for cause of the
decedent’s death, and if the decedent’s act of pointing
a gun at the ofticers was not an intervening act that
superseded the oft~cers" h’abih’ty. Id. The officers
argued it was not foreseeable that the brothers would
try to shoot them with a gun, as such a response was
wholly disproportionate and unexpected, and amounted
to a superseding cause of the events. Id. The self-
defense of the home allows lethal force by a homeowner
when necessary to prevent the commission of a felony
in his home. Id. The Tenth Circuit noted the interaction
between the brothers and the officers, which showed
an escalation of violence between them. Id. at 1066-67.
The Court of Appeals concluded that because it was
objectively reasonable for the ofticers to believe the
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brothers might think they were intruders, a jury
could find that it was foreseeable the brothers would
arm themselves to defend their home. Id. Conversely,
if the homeowners knew it was officers who were
approaching, the homeowners would not be expected
to raise arms at police in defense of their home. See
James v. Chavez, 511 Fed.Appx. 742, 747-48 (10th Cir.
2013) (a homeowner may not use deadly force to defend
his home from an unlawful entry by the police).

Here, unlike the situation in Pau/y, the officers
can bear no responsibility for failing to identify
themselves before opening the door to the shed, as
the Ninth Circuit found the Defendants are entitled
to qualified immunity from the Plaintiffs’ claim
based upon the failure to comply with the "knock and
announce" requirement. Thus, the issue is whether
one reasonable officer couId believe a homeowner
would refrain from shooting him merely for opening a
door a home without a warrant, given that homeowners
are not authorized to use lethal force unless they
believe an attacker is entering their home to commit
a felony therein, and not if they simply believe a
police officer is conducting a warrantless search. See
Pauly, 814 F.3d at 1067.5 Moreover, in contrast to
Pauly, there was no interaction with the Plaintiffs
prior to the need for force to be used by the Defendants,

5 ,gee aJso Cal. Pen. C. § 197(2) (homicide is justifiable when

committed in defense of habitation, property, or person, against
one who manifestly intends or endeavors, by violence or
surprise, to commit a felony, or against one who manifestly
intends and endeavors, in a violent, riotous or tumultuous
manner, to enter the habitation of another for the purpose of
offering violence to any person therein).
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and the Defendants’ conduct did not "escalate" the
situation and did not provoke a violent confrontation
with the Plaintiffs (indeed, Mr. Mendez believed it
was his friend, Ms. Hughes, who was approaching).
As noted, the officers had not even crossed the threshold
of the shed prior to seeing the gun aimed at them. As
not every reasonable officer would believe their
conduct to be provocative of violence under these
circumstances, the Defendants are entitled to qualified
immunity.

Furthermore, certainly, the law is not cIearIy
established that an officer could be liable under the
"provocation" rule, if his conduct did not "provoke a
violent response." Rather, in Bill~gton, the Court of
Appeals stated: "In the case at bar, Hezmesse~’s estate
has not established that Detective Smith provoked
Hennessey’s attack, much less committed an indepen-
dent Fourth Amendment violation that provoked it."
Billington, 292 F.3d at 1191 (emphasis added); see

also Duran, 221 F.3d at 1131 (defendant’s conduct
must have caused an escalation which led to the use
of force). Here, it is undisputed and the district court
found Deputy Conley peered inside the shed the very
moment Mr. Mendez was moving the BB gun rifle
because he believed Ms. Hughes was at the door.
(App.69a, 108a.) The Defendants would not have
anticipated that the act of police officers simply
opening the door to the shack would result in a
resident therein aiming a gun at them and, in fact,
as in Billington, it did not.

In this case, the Ninth Circuit relied upon
Espinosa v. City & County of San Francisco, 598 F.3d
528 (9th Cir. 2010), cert. denied, 132 S.Ct. 1089
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(2012), and stated liability may attach even if the
officer’s conduct has not provoked a violent response.
(App.23a.) However, Esplnosa recites the Bilh’ngton
rule that the doctrine may apply where an officer
acts intentionally or recklessly to provoke a violent
confrontation with the plaintiff. Espinosa, 598 F.3d
at 538. Moreover, in Espinosa, unlike here, the
officers actually entered the residence, leading to a
confrontation in the attic where the decedent failed
to follow instructions, and triable issues of fact were
found regarding his behavior which led to the use of
force. Id. at 533. Defendants are not aware of any
case applying the "provocation" rule when the force
was necessitated based purely upon an unfortunate
coincidence, here, Mr. Mendez’s movement of the BB
gun rifle at the exact moment the officers peered into
the shed. Also, even if Espinosa could be interpreted
as new law which no longer requires the Defendants’
actions to have provoked a violent confrontation
before the "provocation" rule can apply, it would
conflict with Billington and Duran, and the law would
not be "clearly established" for the purposes of deter-
mining qualified immunity in any event.

Moreover, this Court has not squarely ruled that
controlling circuit precedent could set clearly estab-
lished law. See City & Cnty. of S.F. v. Sheehan, 135
S.Ct. 1765, 1766. This Court has not approved the
"provocation" rule, which holds police officers civilly
liable for a reasonable use of force if certain criteria
are met. Additionally, as indicated above, the law is
not clearly established regarding whether an officer’s
pre-shooting conduct should even be considered in
analyzing a use of force, and the majority of circuits
hold pre-shooting conduct is not relevant, as force is
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measured based upon the circumstances facing the
officer at the moment it was applied. Accordingly,
Defendants should not be found responsible for damages
resulting from a reasonable use of force following a
warrantless entry, as not every reasonable officer
would believe that the conduct of shooting a resident
who was aiming a weapon at him was unconstitutional,
even if the officer had entered the home without a
search warrant. Thus, the Defendants are entitled to
qualified immunity from the Plaintiffs’ claims for
damages resulting from the use of force, as a matter
of law.

III. AN INCmENT GWING RISE TO A REASONABLE USE
OF FORCE IS AN INTERVENING, SUPERSEDING
EVENT, WHICH BREAKS THE CHAIN OF CAUSATION
FROM AN EARLIF_aR UNLAWFUL ENTRY IN AN
ACTION BROUGHT UNDER 42 U.S.C. § 1983.

The law is well-established that to prevail in an
action brought under 42 U.S.C. § 1983, the plaintiff
must prove the defendant’s conduct was the proximate
cause of the constitutional injury. Brower v. Cntjz. o£
Injro, 489 U.S. 593, 599-600 (1989); Van Oft v. Estate
of Stetnewicl~, 92 F.3d 831, 837 (9th Cir. 1996) (a plain-
tiff in a 42 U.S.C. § 1983 action must prove but-for
and proximate causation).

A. Causation in a 42 U.S.C. § 1983 Action Is a
Substantial Issue of Federal Law Which
Should Be Settled by This Court.

Whether conduct giving rise to a reasonable use
of force breaks the chain of causation in a 42 U.S.C.
§ 1983 action in relation to an earlier, unlawful entry
under the Fourth Amendment, is a substantial question
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for this Court to answer. In its decision, the Ninth
Circuit found that, aside from the provocation theory,
the shooting damages may be upheld as proximately
caused by the warrantless entry. (App.24a.) However,
if the "provocation" doctrine did not apply, the circum-
stance requiring the officers to use deadly force, i.e.,
observing what appeared to be a rifle pointed directly
at them, was a superseding incident following the
warrantless entry, breaking the chain of causation.

B. The Ninth Circuit’s Decision Directly
Conflicts with Decisions by Other Circuit
Courts.

The Ninth Circuit’s decision indicating the
Defendants can be held liable for the shooting based
upon proximate causation stemming from the predicate
conduct of the earlier, unlawful entry, directly conflicts
with decisions by the other circuit courts. Kane v.
Lewis, 604 Fed.Appx. 229, 234-35 (4th Cir. 2015), cert.
denied, 136 S.Ct. 358 (2015) (officers who unlawfully
enter a home are not liable for harm caused by the
reasonable use of force, which is a superseding cause
of the harm) (citations omitted); James v. Chavez, 511
Fed.Appx. 742, 750 (10th Cir. 2013) (even if actions of
officer in unlawfully entering home were a but-for
cause of the suspect’s conduct of trying to shoot the
officer, the suspect’s conduct was a superseding cause
of death); Lamont v. New Jersey, 637 F.3d 177, 186
(3d. Cir. 2011) ("as long as ’the officer[’s] use of force
was reasonable given the plaintiffs acts, then despite
the illegal entry, the plaintiffs own conduct would be
a [superseding] cause that limited the officer[’s]
liability.’"); Estate of Sowards v. City of Trenton, 125
Fed.Appx. 31, 40-42 (6th Cir. 2005) (irrespective of a
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warrantless entry, damages could not be awarded
against officers for shooting the decedent, where
officers reasonably feared for their safety); Hector v.
Watt, 235 F.3d 154, 160 (3d Cir. 2000) (if the officers’
use of force was reasonable-given the plaintiffs acts,
then despite the illegal entry, causation cannot be
established); and Bodl"ne v. Warick, 72 F.3d 393, 400
(3d Cir. 1995) (damages stemming from an unlawful
entry do not include damages resulting from a
reasonable use of force based upon principles of
proximate causation, as the event giving rise to the
reasonable use of force is a "superseding cause").

Defendants respectfully submit that damages
stemming from a warrantless search do not encompass
damages stemming from a subsequent, reasonable
seizure.
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CONCLUSION

Based upon the foregoing, the Petition for Writ of
Certiorari should be granted.
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