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STATE OF NORTH CAROLINA   IN THE GENERAL COURT OF JUSTICE 

COUNTY OF DURHAM             SUPERIOR COURT DIVISION 
       CASE NOS. 92 CRS 28349, 25350, 28352 
 
STATE OF NORTH CAROLINA  )   

  )   
 Respondent,   )    
    )          MOTION FOR APPROPRIATE RELIEF 

 vs. )   
    )    
DARRYL ANTHONY HOWARD  ) 
      )   
 Defendant-Petitioner.  )  
 

    
 
NOW COMES Petitioner Darryl Anthony Howard (“Petitioner” or “Howard”), pursuant 

to N.C. Gen. Stat. §§ 15A-270 and 15A-1411 et seq., and respectfully moves this Court for 
appropriate relief in the above-captioned cases.  As grounds for this Motion, Petitioner states that 
newly discovered evidence, which was unknown or unavailable to him at the time of trial and 
could not have been discovered with due diligence at that time, is now available and has a direct 
and material bearing on his innocence.  Petitioner further asserts that the State withheld favorable 
and material evidence, knowingly presented false testimony, and engaged in misconduct, 
resulting in a conviction obtained in violation of the U.S. and North Carolina Constitutions.  In 
support of this Motion, Petitioner respectfully shows unto this Court as follows: 

 
Introduction  

 
1. Darryl Anthony Howard is an innocent man.  In March, 1995, he was convicted 

of murdering a mother and daughter and burning their apartment.  Newly discovered evidence 
shows the sperm of two different men in the victims at the time of their deaths.  Howard is not 
the source of the sperm in either victim.  A search in the FBI’s national DNA offender database 
identified the source of the sperm in the mother as a convicted felon.  When he was interviewed, 
the suspect gave a false exculpatory statement denying any contact with the mother.  He claimed 
that he had sex, consensually, with the daughter, a 13-year-old child.  DNA testing revealed that 
the sperm in the daughter, however, came from a second, unknown male.  Based on the newly 
discovered evidence alone, it is reasonably probable that a jury will conclude that Howard is 
innocent.  Accordingly, Howard’s convictions should be vacated.   

 
2. Much worse, undersigned counsel discovered evidence of State misconduct.  

Significant Brady evidence that the crimes involved a sexual assault and that more than one 
perpetrator was involved was never disclosed to Howard’s trial counsel.  This evidence also 
reveals that the prosecutor presented evidence at trial that he knew or should have known to be 
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false.1  These due process violations alone are sufficient to vacate Howard’s convictions.  When 
viewed together, the suppressed evidence that the victims were raped and murdered by more than 
one person is consistent with the new DNA evidence identifying the sperm of two different men 
in the victims at the time of their deaths.  Considered cumulatively, the newly discovered 
evidence and the constitutional violations provide overwhelming proof of Howard’s innocence.   
 

3. On November 27, 1991, fire personnel found two nude female bodies in a burned 
apartment in a housing project in Durham.  The bodies were identified as 29-year-old Doris and 
her 13-year-old daughter Nishonda.  Doris had blood-tinged fluid and a laceration in her vagina.  
Nishonda – a child – had sperm in her anus and vagina.  Just a few days after the crimes, the 
Durham police department received a detailed tip from an informant.  The tip stated as follows:   
 

Reference Double Homicide\Arson Phew [sic] Gardens. 
Informant advised me that subjects were probably murdered  
because mother owed $8,000.00 to to [sic] drug dealers from  
either Philadelphia or New York. 
Informant stated that many residents in Phew [sic] Gardens  
were offered two thousand-dollars a week for use of their  
apartment but apparently not many accepted.  Informant  
further stated that perpetrators were believed to have left 4  
bags of drugs in the apt. and apparently found some contents  
missing when they came for them.   
The perps. then told the victim/tenant she owed them eight- 
thousand dollars.  When perps. came for the money they first  
raped her before strangling her.  The 13 yr. old daughter may  
have unknowingly walked in on the seen [sic] so then killed her.    
 

(Durham Police Dep’t Routing Slip from J.P. Pradka to J.T. Muse (Dec. 1, 1991), attached hereto 
as Exh. A.)  A handwritten note on the memo reads:  “Dowdy There may be something to this.  I 
don’t remember any public info on the rape.  EES.”  (Id. at 1.)     

 
4. For nearly one year, police did not arrest anyone for the crimes.  In November, 

1992, police arrested Darryl Howard, a friend of Doris who often frequented the housing project 
and who was near the scene on the night of the crimes.  Pre-trial DNA testing was performed on 
the sperm found in Nishonda’s anus and vagina.  Howard was excluded as the source.  Faced 
with the news that Howard was not the source of the sperm, the State claimed that the homicides 
did not involve a sexual assault and continued to prosecute the case against Howard.   
 

5. Durham Police Detective Darryl Dowdy, the lead investigator on the case, falsely 
testified at trial that the crimes were never investigated as, and were never suspected to involve, a 
sexual assault.  In his summation, ADA Michael Nifong argued that the case was “never about 
sex” and falsely represented, again, to the jury that the case was never investigated as, and never 

                                                 
1  The prosecutor who tried the case, Michael Nifong, was disbarred and held in contempt 
of court in 2007 for suppressing exculpatory evidence and willfully making false statements to 
the court in the Duke lacrosse case.   



 

 3

suspected to involve, a rape.  To account for the sperm found in Nishonda’s anus that did not 
come from Howard, Nifong suggested to the jury that the 13-year-old child had consensual anal 
sex before her death.2  The police memo documenting the informant tip was never disclosed to 
Howard’s trial counsel. 
 

6. Howard’s case was tried before the State’s open-file discovery law was passed.  
Through open-file discovery, undersigned counsel discovered evidence that the State suppressed 
Brady material, that Dowdy testified falsely at trial, and that Nifong presented false testimony.  
Based on newly discovered evidence and evidence that his trial was tainted by due process 
violations, Mr. Howard respectfully requests that this Court vacate his convictions and grant him 
a new trial.   
 

Statement of Facts 
 
I. Crime  
 

7. Just before 1:00 A.M. on November 27, 1991, the Durham Fire Department 
responded to a neighbor’s call about a “structure fire” in Few Gardens, a public housing project 
in Durham.  (Tr. 53.)3  When the first responder arrived, he did not see any flames coming from 
the front of the two-story apartment building.  (Id. at 54, 62.)  After he entered the apartment, he 
went to the top of the stairwell.  There was heavy smoke on the second floor and visibility “was 
absolutely zero.”  (Id. at 55.)  He found two female bodies, both nude and face down, on one bed 
in the front bedroom on the second floor.  (Id. at 55-57, 61, 64.)  He helped remove them from 
the apartment.  (Id. at 56-58.)  The rescue team attempted CPR on the two victims but both were 

                                                 
2    In several DNA exonerations, the State convinced the jury at trial that the defendant’s 
exclusion as the source of semen at a crime scene was irrelevant only to learn decades later that 
the semen was from the perpetrator and the defendant was innocent. See, e.g., Innocence Project, 
Know the Cases, Joseph Frey, at http://www.innocenceproject.org/Content/Joseph_Frey.php (in 
2013 Frey was exonerated of the 1991 rape of a student in Wisconsin after post-conviction DNA 
testing on semen-stained sheets excluded him as the source and hit to a convicted offender who 
went on to sexually assault two children; pre-trial DNA testing had excluded Frey as the source 
of the semen but the prosecution argued to the jury that the semen must have come from prior 
consensual encounters on the same bed); Innocence Project, Know the Cases, Miguel Roman, at 
http://www.innocenceproject.org/Content/Miguel_Roman.php (Roman was exonerated in 2009 
of a 1988 murder in Connecticut after post-conviction DNA testing on crime scene evidence 
excluded him and matched to a man who was subsequently charged with that murder and the 
murder of two other women in Hartford in the 1980s; pre-trial DNA testing had excluded Roman 
as the source of the semen recovered from the victim’s body but the prosecution argued to the 
jury that the victim may have had sex with someone else before the crime). 
 
3   Citations to the trial transcript from State of North Carolina v. Darryl Anthony Howard, 
Nos. 92 CRS 28349, 28350, 28352, beginning on March 27, 1995, are denoted “(Tr. __.)”. 
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already dead.  (Id. at 60-61.)  The victims were later identified as 13-year-old Nishonda and her 
29-year-old mother Doris W.4   

 
8. Autopsies were performed on November 27 around 10:30 A.M.5  (Tr. 69; OCME 

Medical and Autopsy Report of Nishonda W. (Nov. 27, 1991), attached hereto as Exh. C, and 
OCME Medical and Autopsy Report of Doris W. (Nov. 27, 1991), attached hereto as Exh. D.)6   
 

9. The Office of the Chief Medical Examiner (“OCME”) collected sexual assault 
kits from the victims.  The forensic pathologist testified that such kits are prepared when a victim 
“has obviously [been sexually assaulted] or [there was] a possibility of having been sexually 
assaulted.”  (Tr. 108.)  The pathologist found a “moderate number” of “well preserved” sperm 
heads in Nishonda’s anus.7  (Id. at 80, 135.)  The sperm was deposited recently, within 24 hours 
of the child’s death.  (Id.)  He also testified that Nishonda had redness at her vaginal opening, 
which he concluded could have been caused by sexual intercourse or vaginitis, (id. at 75, 136-
137; Exh. C, at 5.), and cream-colored fluid was found in her vagina, (Tr. 132, 133). 
 

10. Doris had a ½-inch horizontal laceration midway up her vagina, located about one 
and a half inches from her cervix, which the pathologist testified occurred around the time of her 
death.  (Tr. 88, 119; Exh. D, at 6.)  The pathologist testified that “something had to be placed 
inside the vagina . . . some pressure put upon it to cause that tear.”  (Tr. 89-90.)  Blood-tinged 
fluid was found in Doris’ vagina.  (Id. at 119, 133; Exh. D, at 6.)  No sperm was detected in 
Doris’ vagina, anus or mouth.  (Tr. 90.)   
 

11. The pathologist determined that Nishonda’s cause of death was strangulation by 
ligature, such as a cord or rope.  (Tr. 76-77.)  Nishonda had petechial hemorrhages in both eyes, 
indicating asphyxiation by strangulation , (id. at 73-74, Exh. C, at 5, 13), abrasions to her neck, 
and hemorrhaging inside of her neck (Tr. 73-76; Exh. C, at 6).  She had scratches and tears on 
her upper and lower lips.  (Tr. 73; Exh. C, at 5.)  The injuries to her mouth, which showed no 
signs of healing, were inflicted around the time of her death.  (Tr. 106-07.)  Nishonda also had 
abrasions on her upper back.  (Exh. C, at 5, 9.)  The pathologist testified that Nishonda struggled 
with her assailant.  (Tr. at 113.)  
 

12. Doris was also strangled with a ligature, but it was not fatal.  (Tr. 92.)  Her death 
was caused by the force of a blunt, wide object against her abdomen, which produced a four-inch 
tear of her liver and extensive internal bleeding, but no external wound or injury to the skin.  (Id. 
at 88-89, 92.)  Doris had four pints of blood in her abdominal cavity and she was bleeding into 
her pancreas and intestine.  (Id. at 88.)  The pathologist testified that the laceration to Doris’ liver 
                                                 
4   In the interests of privacy, the victims are not identified by their last names.   
 
5  The two autopsies were performed at the same time by two pathologists.  (Tr. 69-70.) 
 
6   Exhibits C and D contain the Report of Investigation by Medical Examiner, the OCME 
Autopsy Report, the Toxicology Report, and the Medical Examiner’s Certificate of Death. 
 
7   A subsequent microscopic examination of Nishonda’s rape kit by the state crime lab 
revealed the presence of sperm in both Nishonda’s rectal and vaginal smears.  (See Exh. E.)   
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would have been caused by a relatively wide object, “[s]omething that would be wide enough to 
put pressure on the adbomen [sic] in this area without causing injury to the skin,” or a body part, 
such as a knee.  (Id. at 89, 121-22.)  
 

13. Doris suffered other injuries.  She had abrasions on her neck caused by the 
ligature strangulation as well as petechial hemorrhages in both eyes.  (Id. at 87, 100; Exh. D, at 6, 
13.)  She had a ½-inch long laceration on her forehead, three bruises on her right cheek, 
scratches to the side of her right eye, an abrasion on her left jaw, three abrasions on her lower 
back, and a cut on her right arm that the pathologist testified was inflicted with a sharp object, all 
received around the time of her death.  (Tr. 87-88, 116, 120-21.)   
 

14. A toxicology exam tested positive for cocaine in Doris’ blood, indicative of recent 
use.  (Tr. 91; Exh. D, at 14.)  The pathologist testified that Doris ingested cocaine within several 
hours of her death.  (Tr. 118.)  A “white powdery flakey material” was found on her front chest 
and left arm.  (Exh. D, at 5.) 
 

15. Based on the medical and crime scene evidence both victims appeared to have 
been sexually assaulted, strangled, undressed, placed onto their stomachs, and then a fire was 
intentionally set in their apartment.   
 

16. A fire investigator inspected the victims’ apartment and determined that the fire 
was started intentionally in a closet in the rear bedroom on the second floor.  (Tr. 146-48.)  The 
victims were found in the front bedroom on the second floor.  (Id. at 61.)  The investigator found 
no cigarettes or matches at the crime scene.  (Id. at 163-64, 316.)  
 

17. Around 7:00 A.M. on November 27, Eric Campin, a crime scene technician, went 
to the victims’ apartment.  (Tr. 342.)  He saw a console TV sitting on the floor and pulled away 
from the wall, and cable or VCR wires on the floor.  (Id. at 343.)  He observed a dust pattern on 
top of the TV and testified that such patterns were common in thefts.  (Id.)  He deduced from the 
dust pattern that a VCR or similar appliance was missing.  (Id. at 343-46.)   
 

18. Campin also found evidence of drug use in the apartment, including a crack pipe.  
(Id. at 347.)  He did not attempt to lift any fingerprints from the apartment because he believed 
the smoke and water damage would have affected any prints.  (Id. at 343, 347.)  No rope, cord, 
or other ligature was found at the crime scene.  (Id. at 165-66.) 
 
II.  Doris’ Drug Activity and Association with the New York Boys. 
 

19. Doris dealt drugs in Few Gardens.  She sold for a local gang called the New York 
Boys, including New York Boy Frank “Nitty,” who lived in Doris’ apartment building, and she 
allowed the New York Boys to sell drugs out of her apartment.  (Tr. 196, 203, 260-61, 509-10.)   

 
20. Nishonda was aware of her mother’s drug dealing and expressed concern for her 

and her mother’s safety in the days before the crimes.  See Jaleh Hagigh, Durham Slaying Trial 
Begins, THE NEWS & OBSERVER (Mar. 27, 1995), at B3.  On November 22 – four days before her 
murder – Nishonda expressed her concerns to the director of the community center in Few 
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Gardens.  The director said “[Nishonda] was in a situation where she was very much aware that 
things were not right [in her home] and she wanted out.  In no uncertain terms, she wanted out.”  
Rocky Rosen & Paul Bonner, Teen Pleaded For Help; Girl Called Social Services 4 Days Before 
Her Murder, THE HERALD-SUN (Nov. 15, 1992), at A1.  Sounding “desperate and frightened,” 
Nishonda said that her mother was dealing drugs and owed money to other drug dealers.  Id.  
“‘She thought she was going to get killed.’ . . . ‘She was beyond tears[.]’”  Id.  Nishonda stayed 
with friends in the days before the crimes because she was afraid to go home.8  Id.   

 
21. On November 22, Nishonda also expressed her concerns to the Department of 

Social Services.  Jaleh Hagigh, Durham Slaying Trial Begins, THE NEWS & OBSERVER (Mar. 27, 
1995), at B3.  Nishonda begged the social worker to remove her from her home because she 
feared she was in danger.  Id.  The social worker spoke to Doris but, in violation of DSS policy, 
did not interview Nishonda; as a result, the child was not removed from her home.  Id.; see also 
Call for Help Mishandled, DSS Says, CHARLOTTE OBSERVER (Dec. 7, 1992). 
 
III.   Howard’s Relationship with Doris. 
 

22. At the time of the crimes Doris and Howard were friends.  They had known each 
other for over five years.  (Tr. 460, 506.)  Occasionally, Doris asked Howard for help when she 
needed transportation.  Howard even drove Doris around to help her find Nishonda, who had run 
away from home several times.  (Id. at 471, 506-07.)  Although they were friends, Howard did 
not like how Doris tried to convince women to have sex with men in exchange for money or 
drugs, taking a cut for herself.  In particular he was concerned that Doris was trying to prostitute 
his girlfriend, Natasha Mayo.  (Id. at 462-63, 511-12.)  On November 25, Howard went to Doris’ 
home to look for Mayo.  Doris said Mayo wasn’t there.  (Id. at 511.)  Standing outside her 
apartment, Howard pleaded with Doris, who was inside her house in her upstairs window, not to 
take advantage of Mayo, telling her, “[D]on’t do Tasha like that.”  (Id. at 512.)  Howard saw 
Doris again on November 26 around midday.  He was standing outside her apartment and asked 
if Mayo was there.  Doris said “I don’t do her like that” and Howard left.  (Id. at 512-13.) 
 

23. On November 27, Howard was arrested twice for trespass in Few Gardens and 
released both times.  Police did not arrest him for the murders until one year later and only after 
seeking his assistance in an unrelated investigation of the New York Boys.  (Id. at 585-86, 589.) 
 
IV.    Howard Was Near the Scene on the Night of the Crimes. 
 

24. On the evening of November 26, Howard was with his girlfriend Mayo and his 
brother Kenny at his friend Sharon Bass’ apartment.  (Tr. 465, 480, 516-17.)  Bass lived in a 
different section of Few Gardens, a short walk to Doris’ place.  (Id. at 463-64, 516.)  Like Doris, 

                                                 
8   Nishonda often complained about a “constant stream of strangers coming and going from 
her apartment at all hours.”  Rocky Rosen & Paul Bonner, Teen Pleaded For Help; Girl Called 
Social Services 4 Days Before Her Murder, THE HERALD-SUN (Nov. 15, 1992), at A1. Neighbors 
confirmed this, stating that Doris’ apartment “stood out [in the neighborhood] for the amount of 
activity going on there.”  Id.   
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Bass sold drugs from her apartment and her drug deals were associated with the New York Boys.  
(Id. at 517-19.)   
 

25. That evening, Bass dealt drugs in her apartment.  One deal involved a man known 
as “June Bug.”  At some point late on the 26th, June Bug came to Bass’ apartment with a VCR, 
radio, and jacket, goods similar to some of the items taken from Doris’ apartment.  Bass traded 
him $20 worth of cocaine for the items.  (Id. at 549, 552.)   
 

26. Bass sometimes enlisted Howard to run drug-related errands for her.  (Id. at 503, 
517-18.)  Around 12:30 or 1:00 A.M. on November 27, Bass sent Howard and Mayo to pick up 
drugs for her from one of her suppliers, New York Boy Frank Nitty.  (Id. at 467, 517-19.)  Nitty 
lived in the same apartment building as Doris.  (Id. at 517-19.)  Howard and Mayo walked to the 
apartment, knocked on the door, and waited outside for Nitty to throw the drugs out his window.  
(Id. at 518.)  While waiting, Howard saw smoke coming from Doris’ upstairs window.  (Id. at 
519.)  Hearing police sirens, he ran back to Bass’ apartment with Mayo.9  (Id. at 467-68, 520.)  
Terry Suggs and two other males, who were standing at the phone booth across the street from 
Doris’ apartment, saw the smoke, ran to Doris’ front door and entered the apartment.  (Id. at 210-
14, 518-20.)   
 

27. Howard remained in Bass’ apartment for the rest of the night.  (Tr. 469, 521.)  In 
the early morning hours on November 27, a neighbor came by Bass’ apartment and said that 
bodies were found at Doris’ house.  (Id. at 520.)  Around 4:00 A.M., another neighbor came by 
and said that the bodies were Doris and Nishonda.  (Id. at 520-21.) 
 

A.   Howard was Arrested and Released Twice on the Day of the Murders on 
Unrelated Charges. 

 
28. After spending the night at Bass’ apartment, Howard left Few Gardens the next 

morning (on November 27) and went to his ex-girlfriend’s house to get food.  (Tr. 469-70, 522.)  
Howard was driving his ex-girlfriend’s car, as he often did with her consent.  However, when 
Howard went to her house on November 27, his ex-girlfriend asked him to stop driving her car 
because it was having mechanical problems.  (Id. at 523.)  Howard nonetheless told her he was 
getting food and would bring back the car, and he drove to Few Gardens.  She called the police.  
(Id.)  Officer Robby Davis, who received a report that Howard took the vehicle without 
permission to Few Gardens, pulled up behind Howard in Few Gardens and arrested him around 
7:30 A.M. on November 27.  (Id. at 270-71, 523.)  Howard was arrested for trespass and driving 
with a revoked license.  (Id. at 271-72, 523, 527.)   
 

29. Officer Davis searched Howard and the car, but did not find a gun or weapon.  
(Tr. 274-75, 527.)  Nor did he find any matches or a lighter, items that Davis said he would have 

                                                 
9 Howard ran when he heard police sirens because he was forbidden from being in the area 
because of his prior drug dealing in Few Gardens.  (Tr. 502, 520, 537.)  He had been arrested at 
least 70 times for trespassing in Few Gardens, including the week before the murders, and was 
afraid he would go to jail for trespass if police saw him there again.  (Id. at 503, 520.)   
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remembered had he seen them just a few hours after the fire in Few Gardens.  (Id. at 282.)  Davis 
then drove Howard to the magistrate’s office.  (Id. at 272.)   
 

30. Howard was released later that morning.  He returned to Bass’ apartment.  A few 
hours later, around 12:30 P.M., police went to Bass’ apartment, where Howard was in bed with 
Mayo, and arrested Howard for trespass and possession of cocaine.  (Tr. 526-27.)  Police 
searched the house and did not find any guns.  (Id. at 527.)  Police told Howard they wanted to 
speak to him about the murders and interrogated him for three to four hours.  (Id. at 526-27, 
544.)  After the interrogation, Howard was released without charge.  
 

B.  Police Contacted Howard Six Months Later to Assist with an Unrelated 
Investigation.  

 
31. In June, 1992, police contacted Howard, who at the time had been admitted as a 

patient at Duke Hospital after being shot in the back five times by a New York Boys gang 
member known as both “King” and “O.”  (Tr. 529.)  Police did not contact Howard to discuss 
Doris and Nishonda’s murders; rather, Durham Police Detective Darryl Dowdy10 went to the 
hospital hoping that Howard could help him identify “O,” who was being investigated for two 
murders unrelated to Howard’s shooting.  (Id. at 585-86.)   
 

32. Howard was recovering from gunshot wounds; one of his kidneys had been 
removed and he was drifting in and out of consciousness when Dowdy came to see him.  (Id. at 
577.)  Howard became irritated that Dowdy seemed unwilling to discuss the New York Boys’ 
involvement in, and responsibility for, his own injuries.  In expressing his frustration, Howard 
told Dowdy that the New York Boys were responsible for Doris and Nishonda’s murders.  (Id. at 
586-88.)  In particular, Howard told Dowdy that June Bug visited Bass’ apartment on the night 
of the murders and traded a VCR and boom box for $20 worth of cocaine.  (Id. at 552-53, 588.) 
 
 C. Howard was Arrested Almost One Year After the Murders. 
 

33. In November, 1992, after finding no suspect in the case for nearly one year, 
Detective Dowdy arrested Howard for the murders of Doris and Nishonda and the associated 
arson.  (Tr. 589-590.)  Minutes later, Harvey Howard walked up from around the corner and 
asked Dowdy why his brother was in the police car.  Dowdy asked for Harvey’s name, promptly 
arrested him, and took both men to the precinct.  (Id. at 532.)  Dowdy administered Miranda 
warnings, and Howard signed a waiver of rights.  (Id. at 550-51, 590-91.)  Dowdy alleged that on 
the night of his arrest Howard made a statement similar to the one he made in the hospital five 
months earlier.11  (Id. at 590-91.) 
                                                 
10   The trial transcript spells Detective Dowdy’s first name as “Darryl.”  In the course of 
preparing this motion undersigned counsel has learned that the correct spelling of Dowdy’s first 
name may be “Darrell.”  For sake of consistency with the transcript all references to Dowdy’s 
name will abide by the spelling convention used in the trial transcript. 
 
11   Howard denied making a statement to Dowdy on the night he was arrested.  (Tr. 549-50, 
552-53.)  The State entered into evidence an unsigned statement allegedly made by Howard that 
was written in Dowdy’s handwriting.  (Id. at 591-92, 617.) 
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34. Howard was charged with two counts of first-degree murder and one count of 

first-degree arson.  (Tr. 15-16; John Stevenson, DA: No Death Penalty in Double Murder Case, 
THE HERALD-SUN (Mar. 14, 1995), at C1.)  Harvey was charged only for the arson; that charge 
was dropped just days after Howard’s convictions.  John Stevenson, Arson, Other Charges 
Dismissed for Brother of Convicted Murderer, THE HERALD-SUN (May 3, 1995), at C1.   
 
V.    Pre-trial DNA Testing Excluded Howard as the Source of the Sperm in Nishonda. 
 

35. In 1993, the North Carolina State Bureau of Investigation (“SBI”) examined the 
victims’ sexual assault kits and found spermatozoa in both Nishonda’s rectal and vaginal smears.  
(SBI Lab Report (Mar. 26, 1993), attached hereto as Exh. E.)  SBI identified the sperm in the 
vaginal smears as “intact.”12  (SBI File R93-4310 (Feb. 26, 1993), attached hereto as Exh. F.)  
The pathologist had testified that the sperm in Nishonda’s rectum was also deposited recently.  
(Tr. 80, 135.)  SBI did not detect any sperm or semen in Doris’ rape kit.  (Exh. E, at 2.) 
 

36. Nishonda’s vaginal and rectal swabs were submitted for Restriction Fragment 
Length Polymorphism (RFLP) DNA testing.  Howard was excluded as the source of the sperm in 
the child’s vagina and rectum.  (SBI Lab Report (June 1, 1993), attached hereto as Exh. G.)   
 

37. Howard spent over one year in jail awaiting trial.  In February, 1994, then-District 
Attorney Jim Hardin Jr. authorized a $10,000 bond for his release.  Court officials were shocked, 
declaring the bond “probably the lowest bond ever set in Durham on double first-degree murder 
charges.”  John Stevenson, DA: No Death Penalty in Double Murder Case, THE HERALD-SUN 
(Mar. 14, 1995), at C1.  Hardin said that he had authorized the bond “for a variety of reasons . . . 
. I can’t tell you about all the things that went into this.”13  John Stevenson, Judges, District 
Attorney Post Approval of Policy on Jail Bonding; Officials Say Averration Not Worrisome, THE 

HERALD-SUN (Sept. 25, 1995), at C1.  Howard remained free during his trial under the $10,000 
bond.  John Stevenson, Murder Trial Witness Says She Can’t Remember What She Recalled on 
Tape, THE HERALD-SUN (Mar. 30, 1995), at C1.   
 
VI.  Trial.  
 

38. The trial began in March, 1995.  Howard pled not guilty and was tried by a jury in 
Durham County before the Honorable James Spencer.  The State’s case was tried by then-
Durham County Assistant District Attorney (“ADA”) Michael Nifong.   

                                                 
12   Intact sperm (sperm with tails) on a vaginal swab is indicative of recent deposit, within 
24 hours of sexual contact.  See G.M. Willott & J.E. Allard, Spermatozoa – Their Persistence 
After Sexual Intercourse, 19 FORENSIC SCIENCE INT’L 135, 136 (1982). 
 
13   In contrast, in September, 1995, Hardin criticized Magistrate Judge Harriet Miller for 
setting an $8,000 bond for a defendant suspected of first-degree murder in a toddler’s death, 
calling her action “inconceivable” and “illegal.”  John Stevenson, Judges, District Attorney Post 
Approval of Policy on Jail Bonding; Officials Say Averration Not Worrisome, THE HERALD-SUN 
(Sept. 25, 1995), at C1. 
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A. The Prosecution’s Case Against Howard. 

 
39. At trial, both first-degree murder charges were reduced to second-degree murder.  

The prosecution conceded that it could not present a single witness who saw Howard commit the 
crimes.  (Tr. 15-16, 45, 738; John Stevenson, Man Draws 80 Years for Deaths, Arson; Girlfriend 
Provides Alibi for Slaying, THE HERALD-SUN (Apr. 1, 1995), at A8; John Stevenson, Evans 
Leaves DA’s Office, THE HERALD-SUN (Mar. 22, 1994), at C1.)   
 

1. Howard’s Actions on the Afternoon of November 26. 
 

40. Several State witnesses claimed to have seen Howard arguing with Doris the day 
before the crime.  Each witness presented inconsistent accounts.   
 

41. Roneka Jackson, Doris’ friend and a Few Gardens resident, testified that on the 
afternoon of November 26, she saw Howard standing outside Doris’ apartment while Doris was 
leaning out her upstairs window.  (Tr. 168, 170-73, 189.)  Jackson said that Howard was arguing 
with Doris about his girlfriend and that he threatened to kill Doris and Nishonda.  (Id. at 171-74.)  
Jackson had a long criminal record.  (Id. at 167, 183-85.)  At the time of her testimony she was in 
prison for violating probation.14  (Id. at 167.)  She received $10,000 from a state compensation 
fund in exchange for her testimony against Howard.  (Id. at 403-04, 616-17.)   

 
42. Dwight Moody Moss, a convicted felon, testified that on the afternoon of the 26th 

he was across the street from Doris’ apartment when he saw Howard standing in front of Doris’ 
building.  (Tr. 241-42, 257.)  According to Moss, Howard told Doris “you messed up the money” 
and “you messed up the drugs,” yelled “I’ll kill you,” and walked away.  (Id. at 242-43.)  Moss 
recanted his statement after trial, stating in a sworn affidavit that Dowdy coerced him to provide 
a false statement implicating Howard.  (See Affidavit of Dwight Moody Moss (May 3, 2004), 
attached hereto as Exh. H.)   
 

43. Rhonda Davis testified that she spent the entire day with Doris on November 26 – 
from 10:30 A.M. until 10:30 P.M. – in Doris’ apartment.  During that time she did not see or 
hear Howard come by or make any threats to Doris.  (Tr. 195-96, 201-02.)  
 

2. Howard’s Actions on the Night of November 26. 
 

44. Several State witnesses placed Howard near the crime scene on the night of the 
crimes but presented conflicting and inconsistent accounts of Howard’s actions that night.   
 

45. Terry Suggs, a Few Gardens resident, testified that he saw Howard and a “girl” 
walking through the gap between Doris’ building and an adjacent building sometime after 
midnight on November 27; a few minutes later, he saw smoke coming from Doris’ window.  (Tr. 
208-12, 222.)  Suggs did not claim to see Howard go inside the building and testified that he did 

                                                 
14   Jackson’s probation violation was for obtaining property by false pretenses, a crime that 
involves fraud and deceit.  (Tr. 183.) 
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not know from where Howard was coming.  (Id. at 212.)  Seeing the smoke, Suggs and two other 
males entered Doris’ apartment, but they could not make it upstairs because the smoke was too 
heavy.  (Id. at 212-14.)  Suggs saw a man named “Drew” try to remove something from Doris’ 
apartment.  (Id. at 220.)  Contrary to his trial testimony, Suggs did not mention seeing Howard in 
a statement he made to police just hours after the crimes.  (Tr. 218-20; Statement of Terry Suggs 
(Nov. 27, 1991), attached hereto as Exh. I.)   
 

46. Roneka Jackson testified that she saw Howard and his brother Bruce leaving the 
back of Doris’ building around 10:00 P.M. on November 26; Jackson said Howard had a TV and 
Bruce was empty handed.  (Tr. 176-177.)  She said Howard put the TV in a car, came back and 
used a pay phone, and he and Bruce then drove off.  (Id. 177-78.)  Afterward, she saw smoke 
coming from Doris’ back window.  (Id. at 178.)  Jackson did not hear screams or noise coming 
from Doris’ apartment and did not see Howard or Bruce go into the apartment.  (Id. at 188-89.) 
 

47. Dwight Moss and Kevin Best, also a convicted offender, testified that on the night 
of the murders they were standing across the street from Doris’ apartment.  (Tr. 228, 231-32, 
236, 245, 262.)  Moss and Best testified that they saw Howard and a male, whom Moss told 
police was Howard’s brother Kenny, come from around the back of Doris’ building and walk 
across the street to Bass’ apartment.  (Id. at 228-29, 235, 245, 248, 255, 264.)  They testified that 
Howard was carrying a TV and Kenny had a VCR.  (Id. at 228, 255, 263.)  10 to 15 minutes later 
they saw smoke coming from Doris’ back window.  (Id. at 229-30, 256.)  In contrast to Moss, 
Best and Jackson, Eric Campin, the crime scene technician, testified that he saw a TV in Doris’ 
apartment.  (Id. at 340, 343.)  In other words, the TV was not missing.  Campin deduced from the 
dust pattern on top of the TV that a VCR or a similar appliance was missing.  (Id. at 343-46.)   
 

48. Moss testified that he did not have a good view of the back of Doris’ building and 
could not see from whose apartment Howard was coming.  (Id. at 248, 262-63.)  Moss said that a 
New York Boy lived in the same building as Doris and that it was possible to walk from the back 
of the New York Boy’s apartment to the back of Doris’ apartment without being seen from the 
front.  (Id. at 258-59, 261.)  Moss did not hear any noise from inside Doris’ apartment and never 
saw Howard go into Doris’ apartment.  (Id. at 263.)  Neither Best nor Moss saw Howard drive 
away in a car, (id. at 229, 265) or accompanied by a woman, (id. at 233, 262).  Best testified that 
he saw Howard 30 minutes later at Bob’s Gulf, driving alone.  (Id. at 230-31.)   

 
49. Rhonda Davis testified that she left Doris’ home around 10:30 P.M. and returned 

to buy cocaine from Doris at 11:30 P.M. or 12:00 A.M.  (Tr. 198-99.)  She said that she knocked 
on Doris’ back door and five minutes later Howard looked out the window and said “they was 
busy.”  (Id. at 199.)  She walked around to the front, knocked again, and heard someone go up 
the steps; no one answered, so she left.  (Id. at 200.)  In contrast, in a statement she made just one 
day after the crimes, Davis told police that when she knocked on Doris’ door late that night, she 
saw “someone” look through the kitchen curtains and heard a male voice say “We’ll [sic] busy.”  
Davis did not mention seeing Howard in her statement to police.  Det. Dowdy even testified that 
Davis did not identify the person she saw as Howard when she was interviewed shortly after the 
murders.  (Id. at 204, 394-95; see also Notes of Interview with Rhonda Davis (Nov. 28, 1991), 
attached hereto as Exh. J.)   
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50. Police said that Doris was last seen alive talking to a man outside her apartment at 
about 11:15 P.M.  (See Kammie Michael, Fire set to cover slaying of mother, 13-year-old girl, 
THE HERALD-SUN (Nov. 28, 1991), at A1, attached hereto as Exh. K.)  Indeed, Davis testified 
that on November 26 Doris told her several times that she was expecting a delivery of cocaine 
that night.  (Tr. 199; see also Exh. J.) 
 

51. Gwyndelyn (Roper) Taylor testified that in November or December 1991 she was 
in a liquor house when she heard Howard tell someone else, “I killed the bitch.”  (Tr. 333-35.)  
But in her prior statement to police, Taylor said that Howard made that statement directly to her.  
(Id. at 378-81, 402; see Notes of Interview with Gwen Roper (Jan. 3, 1992), attached hereto as 
Exh. L.)  Taylor said several people were nearby and heard their conversation; however, no one 
corroborated her story.  (See Exh. L.)  Notably, Det. Dowdy obtained information about Taylor 
through CrimeStoppers, a program that offers monetary rewards for information leading to an 
arrest or conviction.  (Tr. 378-80.)  In fact, a CrimeStoppers bulletin advertising a $10,000 
reward for information leading to the arrest and conviction of the perpetrators was posted in Few 
Gardens shortly after the murders.  (See Exh. M; Exh. L, at 2.)  Det. Dowdy said he received a 
number of “bogus” calls from people after the murders who claimed that they had information 
about the crimes.  (Tr. 383.)   

 
3. The State’s Main Witness Was a Prostitute Who Was Threatened 

with a Murder Prosecution if She Did Not Testify Against Howard. 
 

52. The State’s main witness, Angela Oliver,15 testified at trial that she knew nothing 
about the murders and that she did not believe she saw Howard around the time of the fire.  (Tr. 
288-89, 308-09; John Stevenson, Murder Trial Witness Says She Can’t Remember What She 
Recalled on Tape, THE HERALD-SUN (Mar. 30, 1995), at C1.)  When asked where she was when 
the fire broke out, Oliver said “[p]robably across town.”  (Tr. 291.)  Because Oliver’s testimony 
was so belligerent and evasive at trial, the State requested that the court declare her a hostile 
witness.  The court granted the request and allowed the State to examine Oliver as an adverse 
witness.  (Id. at 290.)  The State then sought to play a recording of Oliver’s police statement for 
the jury.  (Id. at 295-96.)  Defense counsel did not object and the out-of-court statement was 
allowed into evidence.16  (Id.) 
 

53. Oliver gave a recorded statement to police in October, 1992, eleven months after 
the crimes.  The statement – which was made only after Oliver was arrested and held in jail for 
prostitution – was the linchpin for Howard’s arrest.  (Tr. 307, 318, 382-83.)  In her statement to 
police, Oliver said that during the day on November 26 she and Howard went to Doris’ place to 
pick up Howard’s money or drugs.  (Statement of Angela Sutherland (Oct. 12, 1992), at 1-2, 
attached hereto as Exh. N.)  Howard threatened to kill Doris if she didn’t have his money or 
drugs when he came back.  (Id. at 1.)  In the late evening, Oliver and Howard returned to Doris’ 

                                                 
15  Oliver had numerous aliases, including Angela Sutherland, Theresa Simpson, and Sandra 
Rogers.  (Tr. 283, 293, 306.) 
 
16   The Court instructed the jury that it could consider Oliver’s out-of-court statement as 
evidence of the truth of the matter asserted therein.  (Tr. 749-50.) 
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apartment, this time with Howard’s brother Harvey.  (Id. at 4, 9.)  Oliver saw Howard pull out a 
gun and hit Doris in the face.  (Id. at 5-6.)  Howard told Oliver to go to the car.  Oliver did not 
follow his instruction but instead stood outside on the porch.  (Id. at 5-6.)  While outside, Oliver 
heard Howard take Doris upstairs and Doris was screaming.  (Id. at 5-7.)  After things got quiet 
Howard called Harvey inside.  (Id. at 5-6.)  Oliver went to sit in the car; she then saw the fire.  
(Id. at 5-6.)  Oliver heard Howard tell Harvey he “had to burn them up.”  (Id. at 5.)  Howard ran 
out the front door of Doris’ apartment and jumped in the car.  (Id. at 8.)  Oliver, Howard and 
Harvey then drove to a drug house where they got high.  (Id. at 10-11.)  Oliver said a number of 
people were outside the apartment building that evening and heard the noise.  (Id. at 6, 9.) 
 

54. Oliver was a prostitute with a long criminal record.  (Tr. 307-09.)  She testified 
that Detective Dowdy told her that if she did not testify against Howard he would charge her as 
an accessory to murder, the mere exposure to which gave her a powerful incentive to testify.  (Id. 
at 303-04, 308.)  Oliver testified “[y]ou can’t force me to come and tell something I didn’t see.  
So, I am on the stand to make [Dowdy] feel good, so he ain’t going to charge me with it.  Didn’t 
they say I was going to be charged with it.  There you go.  Answer.”  (Id. at 304.)   
 

55. On cross-examination, Dowdy admitted that he told Oliver she could be charged 
with murder if she did not “cooperate.”  (Tr. 400.)  Notably, Oliver’s taped statement was about 
seven to ten minutes long but it took Dowdy 46 minutes to get it from her.  (Id. at 299, 307-08, 
401.)  Oliver testified that Dowdy stopped the tape a number of times because she “wasn’t 
talking right or something.”  (Id. at 308.)   
 

56. Oliver’s statement to police contradicted the trial testimony of every other State 
witness.  Oliver told police that Howard pulled a gun on Doris.  No other witness saw Howard 
with a gun or heard a gun being fired, and no gun was recovered from a search of Howard, his 
car and his residence.  (Id. at 187, 274-75, 483-84, 527.)  Oliver said that Howard ran out Doris’ 
front door after setting the fire, contradicting at least four other witness accounts.  (Id. at 176, 
221, 228, 230, 245, 248, 255.)  Finally, Oliver is the only witness who claimed that Howard’s 
brother Harvey was at the crime scene. 
 

57. The State held a murder charge over Oliver’s head to compel her to come to court, 
creating a tacit agreement that she would not be prosecuted if she testified against Howard.  This 
is the same woman whom the prosecution argued was “the most important witness for the State.”  
(Tr. 735.)   
 

58. Detective Dowdy used coercive techniques on other witnesses as well.  On cross-
examination Dowdy admitted that when he interviewed Howard’s girlfriend, Natasha Mayo, he 
prepared fake murder and arson warrants with her name on them and placed the warrants on the 
table in the interview room within her view.  (Id. at 405-06, 477-79, 603-04).  Dwight Moody 
Moss stated that Dowdy coerced him to provide a false statement against Howard.17  (Exh. H.)   

                                                 
17   In his initial statement to police in December, 1991, Kevin Best said that he saw Howard 
come from the side of a building around 12:30 A.M. on November 27.  (Statement of Kevin Best 
(Dec. 3, 1991), attached hereto as Exh. O.)  Police interviewed Best again two weeks after Oliver 
was arrested.  Best changed his statement and said that he saw Howard come out the back door 
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4. The State’s Closing Argument  

 
59. The prosecution argued that Howard alone murdered Doris and Nishonda and that 

he later called Harvey in to help start the fire.  The State’s theory was that Doris sold drugs, that 
Howard’s role was to collect the money she received from selling and that Doris botched the deal 
and could not pay Howard what she owed.  (Tr. 43-44, 739.)  The State argued that Howard did 
not plan to murder Doris, but, when he did, he also had to kill Nishonda, who happened to walk 
in.  (Id. at 738-41).   

 
60. The State argued that Howard went to Doris’ house on November 26, confronted 

Doris about the drug dispute, and threatened to kill her.  (Tr. 44, 739.)  He returned sometime 
after midnight with Oliver and Harvey, confronted Doris again, and hit her across the face with a 
gun.  (Id. at 44, 739.)  Howard then ordered Harvey and Oliver to leave, and took Doris upstairs 
and beat her.  (Id. at 44, 739-40.)  Then Nishonda came in.  Howard did not expect to see her, so 
he kneed or kicked Doris in the abdomen so he could deal with Nishonda.  (Id. at 740-741).  He 
then strangled Nishonda with a cord or rope and then strangled Doris with the same ligature.  (Id. 
at 741.)   
 

61. The prosecution argued that Howard decided to start a fire to “conceal what had 
occurred” and “hide the evidence” of the assault.  (Tr. 716-17, 741.)  Maintaining its theory that 
the victims were not sexually assaulted, the prosecution argued that Howard disrobed the victims 
in order to “destroy any evidence of a beating.”  (Id. at 742.)  Although the State argued that the 
purpose of setting the fire was to burn the bodies, it theorized that Howard started the fire in the 
rear bedroom closet because that would look less “suspicious.”  (Id. at 742-743.)  The State did 
not explain with what materials Howard started the fire, arguing only that he “ma[de] due [sic] 
with what he [could].”  (Id. at 742-43.)  The State speculated that Howard and Harvey decided to 
steal Doris’ TV and VCR on their way out to “plant as many false clues as possible” and suggest 
that a thief had entered the home.  (Id. at 44-45, 743.)  
 

62. Faced with the RFLP DNA results excluding Howard as the source of the sperm 
in Nishonda’s anus, the State argued that it never believed Howard committed a sexual assault 
and claimed that the crimes were never suspected to involve a sexual assault.18  (Tr. 19-20, 413-
14.)  The following exchange took place between ADA Nifong and Detective Dowdy on 
Dowdy’s re-direct examination.   

                                                                                                                                                             
of Doris’ apartment and jump off Doris’ porch at 12:30 A.M. on November 27.  (Statement of 
Kevin Best (Oct. 27, 1992), attached hereto as Exh. P.)  Best’s statements appear to be written in 
Dowdy’s handwriting.   
 
18   When defense counsel questioned Dowdy on cross-examination about the pre-trial DNA 
testing of the victims’ rape kits and the comparison to Howard, Nifong interrupted and stipulated 
to the results on the record.  He declared, “I am not sure exactly what he is trying to do.  I will 
state for the jury right now what he is trying to get in is that his client, Darryl Howard, was 
excluded as the donor of the semen in the anus of Nishonda W[ ].  State has always been willing 
to concede that.  We have never suggested he was the person that put it there.”  (Tr. 413-14.) 
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[ADA Nifong:]  Did you ever investigate this as a sexual assault case? 
 
[Dowdy:]  No. 
 
[Nifong:]  Did you ever suspect that this was a sexual assault case? 
 
[Dowdy:]  No, sir, that’s why I kept that rape kit until I was forced to do  

something with it.  Otherwise that rape kit would have sat in our 
property indefinitely until Mr. Brown brought the motion to do the 
DNA.19    

 
(Id. at 425.)  In his closing argument ADA Nifong argued that “[t]his [case] was never about sex, 
ladies and gentlemen.”  (Id. at 738.)  Before concluding his summation, Nifong stated that 

 
despite the fact that this case was never investigated as a  
sexual assault and it was never suspected to be a sexual  
assault [defense counsel] wants to make it a sexual assault  
and why, because he knows the defendant never had sex  
with Nishonda or Doris.  So, if he makes you believe that  
the killer was somebody who had sex with him [sic] then  
obviously it couldn’t be the defendant.  

 
(Id. at 737-38.)   

 
63. To account for the fact that sperm was found in Nishonda’s anus at the time of her 

death and that the sperm did not belong to Howard, Dowdy testified that Nishonda was away 
from home with her boyfriend for almost a week prior to her murder.  (Tr. 423).  No explanation 
was provided as to how Dowdy obtained this information.  Rather, Dowdy testified that he made 
this determination based on his investigation.  (Id. at 422-23).  In his closing argument, Nifong 
argued that the sperm found in Nishonda at the time of her death was unrelated to the crimes: 
 

Ladies and gentlemen, there is no denying whatsoever that  
Nishonda W[.] had the sperm of some man other than this  
defendant in her anus at the time of the murder.  How it got  
there I can’t tell you. . . . Now, I would submit to you that a  
13-year-old who can be gone for five days with her  
boyfriend is not somebody with whom sex is going to be an  
unknown subject.   

 

                                                 
19   This line of inquiry took place after defense counsel elicited on cross-examination that 
Dowdy had prepared an affidavit prior to trial to collect Howard’s DNA sample to compare it to 
the victims’ rape kits.  Dowdy testified that he prepared that affidavit only at the request of 
defense counsel and pursuant to a court order.  (Tr. 406-14, 425-27.)   
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(Id. at 737.)  Nifong insinuated to the jury that a child who was murdered and had sperm in her 
anus at the time of her death had engaged in consensual anal sex at the age of thirteen prior to her 
murder.   
 

B. The Defense Presented an Alibi.  
 

64. The defense argued that Howard was innocent and that the evidence did not prove 
beyond a reasonable doubt that he murdered Doris and Nishonda or committed the associated 
arson.  (Tr. 714-15.)  The defense’s theory was that the victims were sexually assaulted, that the 
sexual assault went “hand in hand” with the murders, that Howard was excluded through pre-
trial DNA testing as the source of the sperm in Nishonda, and that Howard, who did not rape the 
victims, did not commit the murders.  (Id. at 20-21.)  The defense argued that the medical and 
crime scene evidence – two nude female bodies on a bed, one with a vaginal laceration and 
blood-tinged fluid in her vagina, and the other, a child, with sperm in her anus and vagina – 
indicated a sexual assault coupled with murder.  (Id. at 46-48, 666-69.)  Key to this theory was 
the defense’s argument that the State believed that the victims were sexually assaulted until 
Howard was excluded through pre-trial DNA testing.  (Id. at 21.)  The defense also highlighted 
inconsistencies and contradictions in the State witnesses’ testimony.  (Id. at 675-697.) 
 

65. Howard did not deny that he was near Doris’ apartment on the night of the crimes.  
Nor did he deny going to Doris’ apartment to look for his girlfriend on November 26.  But he 
had an alibi to establish his whereabouts during the night of November 26 and into the morning 
of November 27.  Natasha Mayo testified that she and Howard were at Sharon Bass’ apartment 
on November 26.  Mayo said Howard left the apartment occasionally for ten to fifteen minutes at 
a time to get more drugs for Bass, and around midnight she and Howard went to get drugs from 
Bass’ supplier, who lived right near Doris.  When they saw smoke coming from Doris’ place 
they ran back to Bass’ apartment so Howard would not be arrested for trespass.  (Tr. 465-68.)   
 

66. The defense argued that there was no testimony that Doris sold drugs for Howard.  
(Id. at 713.)  No physical evidence tied Howard to the crimes.  No ligatures, cigarettes, matches 
or lighters were ever recovered.  Police searched Howard, his car and his residence the day after 
the murders and found no gun.  (Id. at 690-91.) 
 

C. Howard Was Convicted and Sentenced. 
 

67. In March, 1995, Howard was convicted of two counts of second-degree murder 
and one count of first-degree arson.  (Tr. 765-66.)  He was sentenced to 80 years’ imprisonment:  
40 years for each murder count, to be served consecutively, and 40 years for the arson, to be 
served concurrently.  (Id. at 776-78.)   
 
VII.  Post-Conviction 
 

68. In June, 1996, Howard’s convictions were affirmed by the North Carolina Court 
of Appeals.  State v. Howard, 476 S.E.2d 147 (N.C. Ct. App. 1996).  In May, 1997, Howard, pro 
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se, filed a motion for appropriate relief in the Superior Court.20  That motion was denied one 
month later.  In October, 1997, the North Carolina Supreme Court denied Howard’s petition for a 
writ of certiorari and for discretionary review.  State v. Howard, 493 S.E.2d 755 (N.C. 1997).   
 

A. Post-Conviction DNA Testing Identified the Sperm of Two Different Men in 
the Victims at the Time of Their Deaths, Neither of Whom was Howard. 

 
69. In 2001, North Carolina enacted N.C.G.S. § 15A-269, providing a statutory right 

to post-conviction DNA testing and to a search of any resulting profiles in the FBI’s national 
DNA offender database (“CODIS”).  In 2009, Howard, represented by undersigned pro bono 
counsel The Innocence Project and James P. Cooney, III, Esq., moved under § 15A-269 for DNA 
testing on Doris and Nishonda’s rape kits.  One year later, the State consented to testing.  In 
2010, this Court granted testing.  (State v. Howard, Nos. 92 CRS 28349, 28350, 28352, Order for 
DNA Testing (Sept. 3, 2010), attached hereto as Exh. Q.) 
 

70. A private DNA lab identified a foreign male DNA profile in the sperm fraction of 
Doris’ vaginal swab that was not previously detected at the time of trial.  Howard was excluded 
as the source.  (LabCorp Report on DNA Analysis (Dec. 14, 2010), attached hereto as Exh. R.)  
This Court ordered that the male profile be entered into the CODIS database for comparison.  
(State v. Howard, 92 CRS 28349, 28350, 28352, Order (Mar. 1, 2011), attached hereto as Exh. 
S.) The DNA profile was searched in CODIS and “hit” to Jermeck Jones, a career criminal with 
over 35 convictions.  Jones was 15 years old at the time of the crimes.  (SBI Laboratory Report 
(Aug. 26, 2011), attached hereto as Exh. T.)   
 

71. The lab identified a partial male profile from sperm in Nishonda’s vaginal smears 
and a partial male profile from sperm in her rectal smears.  Howard was excluded as the source.  
The same male contributed the sperm found in the vaginal and rectal smears.  That male profile 
did not match Jones.21  (Exh. R.)  Accordingly, the sperm of two different men – neither of 
whom was Howard – was found in the victims at the time of their deaths.    
 

72. Despite the evidence that male DNA was found in Doris’ vagina at the time of her 
death and that a CODIS hit identified the source, then-Durham County District Attorney Tracey 
Cline declined to conduct any further investigation.  (Exh. T, at 1-2.)   
 

                                                 
20  Howard could not have raised the instant claims in his prior motion for appropriate relief 
because that motion, which was filed pro se, was made well before the discovery of the new 
DNA evidence and Brady and Napue violations that form the basis of the present Motion.    
 
21   Because only a partial male profile was detected from the sperm in Nishonda’s vaginal 
and rectal smears, the profile was not eligible to be searched in CODIS.  Undersigned counsel 
subsequently learned that additional slides from Nishonda were collected and retained by the 
OCME at the time of her autopsy.  Howard, through undersigned counsel, filed a supplemental 
motion for DNA testing on those slides to try and identify the source of the sperm in Nishonda.  
This Court granted the motion.  However, testing of the slides failed to yield sufficient male 
DNA to develop a CODIS-eligible profile.   
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73. With the consent of ADA Dale Morrill, undersigned counsel sent an investigator 
to interview Jones, who was then out on probation, in Durham.  Jones had no explanation as to 
why his DNA was found in Doris’ vagina.  Jones claimed that he had never met Doris and never 
went to her apartment.  Jones told the investigator that he had sex, consensually, with Nishonda – 
a 13-year-old child – the night before she was murdered.  He proposed that perhaps Nishonda 
transferred his DNA to Doris’ vagina.  Notably, Jones gave this story after police informed him 
months earlier that his DNA was found on Doris.22  (Affidavit of Jerry L. Waller (Sept. 12, 
2013), ¶¶ 8, 11-13, attached hereto as Exh. U.)  

 

B. Undersigned Counsel Discovered Favorable and Material Evidence in the 
State’s Possession that Police Knew Early On in the Investigation that the 
Victims were Raped by More than One Perpetrator. 

 
74. This case was tried before the State’s open-file discovery law was passed.  After 

moving for post-conviction DNA testing, undersigned counsel, through open-file discovery, 
found favorable and material evidence in the State’s possession that was withheld from 
Howard’s trial counsel.  A Durham Police Department memo states that, just four days after the 
crimes, police received a detailed tip from an informant that the crimes involved a sexual assault 
and that more than one perpetrator was involved.   
 

75. The December 1, 1991, memo states as follows:   
 

Reference Double Homicide\Arson Phew [sic] Gardens. 
Informant advised me that subjects were probably murdered  
because mother owed $8,000.00 to to [sic] drug dealers from  
either Philadelphia or New York. 
Informant stated that many residents in Phew [sic] Gardens  
were offered two thousand-dollars a week for use of their  
apartment but apparently not many accepted.  Informant  
further stated that perpetrators were believed to have left 4  
bags of drugs in the apt. and apparently found some contents  
missing when they came for them.   
The perps. then told the victim/tenant she owed them eight- 
thousand dollars.  When perps. came for the money they first  
raped her before strangling her.  The 13 yr. old daughter may  
have unknowingly walked in on the seen [sic] so then killed her.    
 

(Durham Police Dep’t Routing Slip from J.P. Pradka to J.T. Muse (Dec. 1, 1991), attached hereto 
as Exh. A.)   
 

76. A note on the first page of the memo reads:  “Dowdy There may be something to 
this.  I don’t remember any public info on the rape.  EES.”  (Id. at 1.) 

                                                 
22  This was despite the fact that undersigned counsel had an oral agreement with the District 
Attorney’s Office that neither party would approach Jones with the DNA evidence without 
advance notice to the other side. 
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C. Undersigned Counsel Discovered Additional Evidence that the State Believed 

that the Crimes Involved a Sexual Assault. 
 
77. Undersigned counsel discovered additional evidence in the State’s possession that 

contradicts the evidence presented at trial.  This evidence reveals that the State believed that sex 
was related to the crimes and that the sperm in Nishonda came from her assailant.   

 
78. The document states, in pertinent part, “can collect samples from him to see if 

he’s the donor of the semen in anus of Nishonda” and “from what we understand taking shower 
prior to time of incident[;] whoever did this had anal intercourse w/ her although not charged w/ 
SO.”  (Handwritten Note, attached hereto as Exh. B) (emphasis in original).   
 

Claims for Relief 
 

79. Newly discovered DNA and non-DNA evidence demonstrate that Darryl Howard 
is innocent of these crimes and that third parties, who may still be at large, raped and murdered 
the victims.  The newly discovered evidence is of such a nature that on another trial a different 
result will probably be reached.  As a result, Howard’s convictions should be vacated and a new 
trial granted under N.C.G.S. §§ 15A-270 and 15A-1415(c).  In addition, the State violated 
Howard’s constitutional rights by engaging in misconduct, including suppressing material and 
favorable evidence and knowingly presenting false evidence, in violation of Brady v. Maryland, 
373 U.S. 83 (1963), Napue v. Illinois, 360 U.S. 264 (1959), and N.C.G.S. § 15A-1415(b)(3).  As 
a result of these violations, Howard is entitled to a new trial.  Considered together, the newly 
discovered evidence and the State’s misconduct undermine confidence in the outcome at trial. 
 
I. Newly Discovered Evidence Demonstrates Howard’s Innocence of These Crimes. 

 
Howard is entitled to a new trial based on newly discovered evidence identifying male 

DNA in Doris’ vagina and the DNA of a different male in Nishonda’s anus and vagina, which 
both excluded Howard; newly discovered evidence that the State knew early on in the 
investigation that the victims were raped and that more than one perpetrator was involved but 
made material misrepresentations at trial that the crimes were never investigated as or suspected 
to involve a sexual assault; newly discovered evidence that a lead witness was murdered shortly 
after Howard’s trial using the same modus operandi; and newly discovered evidence that a State 
witness was coerced by Detective Dowdy into falsely implicating Howard. 

 
A. Newly Discovered DNA Evidence Entitles Howard to a New Trial. 
 
80. Newly discovered DNA evidence demonstrates that the sperm of two different 

men was found in Doris and Nishonda at the time of their deaths.  Howard was excluded as the 
source of the sperm in both victims.  The male DNA profile identified in Doris was searched in 
CODIS and hit to Jermeck Jones.  Faced with the DNA evidence, Jones denied ever having sex 
with Doris and claimed that he had consensual sex with Nishonda the night before her murder.  
DNA testing revealed that the sperm in Nishonda, however, did not belong to Jones, but came 
from a second, unknown male.  The new DNA evidence presents a far different story than that 
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heard by the jury in 1995.  On re-trial, a jury presented with the new evidence could reasonably 
conclude that Jones and his accomplice were the true assailants.   
 

1. The DNA Results Constitute “Newly Discovered Evidence” Under 
N.C.G.S. § 15A-1415(c). 

 
81. A defendant may, at any time after verdict, file a motion for appropriate relief on 

the grounds that 
 
  evidence is available which was unknown or unavailable  

to the defendant at the time of trial, which could not with  
due diligence have been discovered or made available at  
that time, including recanted testimony, and which has a  
direct and material bearing upon the defendant’s eligibility  
for the death penalty or the defendant’s guilt or innocence.  
 

N.C.G.S § 15A-1415(c).   
 

82.  To obtain a new trial on the basis of newly discovered evidence a defendant must 
establish the following:  (a) newly discovered evidence will be presented at a new trial; (b) the 
evidence is probably true; (c) the evidence is competent, material and relevant; (d) due diligence 
was used and proper means were employed to procure the evidence at trial; (e) the new evidence 
is not merely cumulative; (f) the evidence does not tend only to contradict, impeach or discredit a 
former witness; and (g) the new evidence is of such a nature that on another trial a different 
result will probably be reached.  State v. Cronin, 262 S.E.2d 277, 286 (N.C. 1980).  The decision 
to grant a new trial on the basis of newly discovered evidence is within the sound discretion of 
the trial court.  State v. Wiggins, 431 S.E.2d 755, 767 (N.C. 1993). If an evidentiary hearing is 
held, the moving party must prove the facts essential to the motion by a preponderance of the 
evidence.  N.C.G.S. § 15A-1420(c)(5). 

 
83. Howard satisfies all of these elements.  Newly discovered evidence is “evidence 

which was in existence but not known to a party at the time of trial.” State v. Nickerson, 359 
S.E.2d 760, 763 (N.C. 1987).  The foreign male DNA in Doris’ vaginal swab existed but was not 
known at the time of trial because SBI did not detect any sperm or semen in Doris’ rape kit 
during pre-trial testing.  Moreover, the sophisticated, highly sensitive Short Tandem Repeat 
(“STR”) DNA technology that identified the unique male genetic profile in Doris’ vaginal swab 
in 2010 was not available at the time of trial.  Howard thus “could not, with reasonable diligence, 
have discovered and produced the evidence at [his] trial.”  State v. Beaver, 229 S.E.2d 179, 183 
(N.C. 1976).  The DNA evidence is accurate, competent, and non-cumulative, and does not tend 
only to contradict or impeach a former witness.  For the reasons described below, the evidence is 
material, relevant and of such a nature that on another trial a different result will probably be 
reached.   
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a. The DNA Results Exonerate Darryl Howard and Provide 
Evidence of Third Party Guilt That Has Never Been 
Considered by a Jury.  

 
84. The newly discovered DNA evidence exonerates Howard.  Sperm of two different 

males was found in two different victims at the time of their deaths, and Howard was excluded as 
the source.  The new evidence also points to the guilt of third parties.  The foreign male profile 
detected in Doris’ vaginal swab hit to Jermeck Jones, a serial offender with over 35 convictions.  
Jones’ prior convictions include multiple drug-related crimes and a history of assaulting women, 
including an assault last year on a prostitute eleven years older than him.23  Months after he was 
tipped off that his DNA was found on Doris, Jones denied ever meeting Doris, a false 
exculpatory statement contradicted by the verifiable DNA results, and falsely claimed that he had 
consensual sex with Nishonda the night before her murder.  The genetic profile of the sperm in 
Nishonda, however, did not match Jones, contradicting his self-serving statement.  The jury has 
never had an opportunity to evaluate the case in light of this new evidence.   
 

b. A Jury Could Reasonably Conclude that Jones’ False 
Exculpatory Statements are Probative Evidence of a 
Consciousness of Guilt. 

 
85. Jones gave a series of false exculpatory statements.  He said he never met Doris.  

He said he was never in her apartment.  He claimed that he had consensual sex with Nishonda.  
He suggested that Nishonda transferred his DNA onto Doris.  Waller Aff. ¶¶ 8, 13.  A new jury 
could reasonably consider these false statements and explanations as compelling evidence of 
Jones’ guilty state of mind.  Numerous courts have recognized false exculpatory statements as 
probative evidence of consciousness of guilt.  See, e.g., State v. Redfern, 98 S.E.2d 322, 326 
(N.C. 1957); People v. Saxon, 871 N.E.2d 244, 245, 248-52 (Ill. App. Ct. 2007) (where DNA 
results showed defendant’s sperm in victim, jury could consider defendant’s pre-arrest 
exculpatory statement that he did not have sex with victim and subsequent statement that he had 
sex with her two days before her disappearance but did not kill her or burn her body as probative 
evidence of his consciousness of guilt for murder and arson); People v. Beaman, 890 N.E.2d 500, 
514 (Ill. 2008) (false alibi given by alternate suspect can be probative evidence of consciousness 
of guilt); Willie v. Harrington, No. CV 09-596-JSL, 2009 WL 1469006, at *1, 6 (C.D. Cal. May 
22, 2009) (statement by defendant, when questioned about his involvement in attempted robbery, 
that he had not touched a gun in over ten years, combined with evidence that his DNA was found 
on a gun used in the crime was sufficient evidence of guilt). 

 
86. The central issue at Howard’s trial was “who killed Doris and Nishonda?”  The 

new DNA evidence shows that the sperm of a 15-year-old boy – now a career criminal – was 
found in Doris’ vagina at the time of her death; when faced with the DNA evidence, Jones gave 
exculpatory statements that he never had sex with Doris but had consensual sex with Nishonda 
before her death.  However the sperm of a different male was found in Nishonda at the time of 

                                                 
23   See N.C. Dep’t of Public Safety Offender Public Information, Jermeck Jones, available at 
http://webapps6.doc.state.nc.us/opi/viewoffender.do?method=view&offenderID=0528161&searc
hLastName=jones&searchFirstName=jerm&listurl=pagelistoffendersearchresults&listpage=1. 
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her death.  Jones’ false exculpatory statements evince compelling proof of his consciousness of 
guilt.   
 

2. The Newly Discovered DNA Evidence is “Favorable” Under N.C.G.S. 
§ 15A-270(c) Such That There is a Reasonable Probability that on 
Another Trial a Different Result Will be Reached. 

 
87. North Carolina’s post-conviction DNA statute provides that, if the results of DNA 

testing performed under § 15A-269 are “favorable” to the defendant, the court “shall enter any 
order that serves the interests of justice,” including an order vacating the judgment, releasing the 
defendant from custody, or granting a new trial.  N.C.G.S. § 15A-270(c) (2001).   

 
88. Like § 15A-1415(c), the State post-conviction DNA statute does not require that a 

defendant prove his “actual innocence” in order to obtain a new trial or a vacatur of conviction 
based on new DNA evidence.  The statute requires only that the results of testing be “favorable.”   
 

89. Read in conjunction with §§ 15A-269(b)24 and 15A-1415(c), post-conviction 
DNA evidence is “favorable” if there exists a reasonable probability of a different outcome had 
the evidence been presented at trial.  This is the same standard used for failure to disclose Brady 
material under U.S. v. Bagley, 473 U.S. 667, 682 (1985) (“evidence is material only if there is a 
reasonable probability that, had the evidence been disclosed to the defense, the result of the 
proceeding would have been different”) and ineffective assistance of counsel under Strickland v. 
Washington, 466 U.S. 668, 694 (1984) (“defendant must show that there is a reasonable 
probability that, but for counsel’s unprofessional errors, the result of the proceeding would have 
been different”).  
 

90. A “reasonable probability” is a probability sufficient to undermine confidence in 
the outcome.  Bagley, 473 U.S. at 682; Strickland, 466 U.S. at 694; see also Kyles v. Whitley, 
514 U.S. 419, 435 (1995) (reasonable probability exists when “the favorable evidence could 
reasonably be taken to put the whole case in such a different light as to undermine confidence in 
the verdict”).  This standard carries a lower burden of proof than a preponderance standard.  
Kyles, 514 U.S. at 434; see also Bailey v. Rae, 339 F.3d 1107, 1115-16 (9th Cir. 2003) (“A 
‘reasonable probability’ does not require showing by a preponderance that the outcome would 
have been different.”) (quoting Carriger v. Stewart, 132 F.3d 463, 479 (9th Cir. 1997) (en 
banc)).   
 

91. The DNA testing results are clearly “favorable.”  The new DNA evidence and the 
evidence presented at trial would show that a 29-year-old woman was found nude and strangled 
in her home with blood, a large tear, likely caused by the insertion of an object, and the sperm of 
now-career felon Jermeck Jones in her vagina.  Her 13-year-old child was also found nude and 
strangled with the sperm of a different male in her anus and vagina.  A jury considering the 

                                                 
24  Section 15A-269(b) states that a request for post-conviction DNA testing shall be granted 
where, among other conditions, there is a reasonable probability that the verdict would have been 
more favorable to the defendant had the requested testing been conducted. 
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totality of the evidence could reasonably conclude that Jones and a second male raped and killed 
the victims.   

 

3. The Newly Discovered DNA Evidence is Accurate and Reliable and 
Far Outweighs the Thin and Unreliable Evidence Presented at Trial. 

 
92. The State had a thin case at trial, based exclusively on testimony of incentivized 

and unreliable witnesses who bore considerable indicia of coercion by Detective Dowdy.  The 
State admitted that it could not present one witness who saw Howard commit the crimes. 
 

93. The only witnesses who claimed to have seen Howard arguing with Doris about 
drugs or money the day before the crimes – Dwight Moody Moss and Angela Oliver – bore 
minimal signs of credibility.  Both said that Detective Dowdy coerced them into testifying 
against Howard.  Moss recanted his statement after trial. 
 

94. The State’s witnesses changed their stories during the course of the investigation.  
Shortly after the crimes, Kevin Best told police he saw Howard come from the side of a building 
around 12:30 A.M. on November 27.  (Exh. O.)  Two weeks after Dowdy secured Oliver’s 
cooperation, Best revised his statement, placing Howard as leaving from the back door of Doris’ 
apartment and jumping off Doris’ porch.  (Exh. P.)  Notably, Best’s statements appear to be 
written in Dowdy’s distinct handwriting.   
 

95. One day after the crimes, Rhonda Davis told police she saw “someone” peering 
through the kitchen curtains in Doris’ apartment around midnight on November 27.  Just hours 
after the crimes, Terry Suggs told police he had seen a “guy and gal c[o]me by.”  At trial, both 
revised their stories and identified the person they saw as Howard.  (See Exhs. J, I.)  

 
96. Every State witness provided conflicting accounts.  Roneka Jackson testified that 

Howard and Doris argued about his girlfriend on November 26, and did not mention money or 
drugs.  (Tr. 171-74, 186-87.)  Davis, who was in Doris’ apartment all day on November 26, said 
that Howard did not even stop by the house that afternoon.  (Id. at 195-96, 202-03.)  Oliver said 
Howard was with his brother Harvey on the night of the crimes, (id. at 310-11); Jackson said he 
was with his brother Bruce, (id. at 176-77, 179, 191); Moss said he was with his brother Kenny, 
(id. at 264), and Suggs said Howard was not accompanied by any of his brothers but was with an 
unidentified “girl,” (id. at 212, 222). 
 

97. Numerous individuals whose convictions were based in whole or in part on the 
testimony of eyewitnesses who were intimidated by police or provided incentives to testify for 
the State have been exonerated through post-conviction DNA testing.25  These exonerations are 
proof that DNA testing is far more reliable than the testimony of incentivized witnesses.   

                                                 
25   For example, in 2008, DNA testing exonerated William Dillon of a 1981 murder in 
Florida when a male DNA profile developed on clothing connected to the crime excluded Dillon 
and identified the genetic profile of another man.  Dillon’s ex-girlfriend had testified against him 
but recanted after trial, stating that she had fabricated her testimony against Dillon because law 
enforcement threatened to imprison her as an accessory if she did not testify against him.  Dillon 
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4. Eyewitness Misidentification is the Leading Cause of Wrongful 

Convictions. 
 

98. Eyewitness misidentification is the single greatest cause of wrongful convictions.  
Of the over 300 convictions overturned through post-conviction DNA testing, 72% involved 
eyewitness misidentification.26  These numbers confirm what social science researchers have 
been saying for decades:  eyewitness identifications are inherently unreliable.  See Gary Wells, et 
al., Eyewitness Identification Procedures: Recommendations for Lineups and Photospreads, 22 
LAW & HUM. BEHAV. 1, 3 (1998) (“eyewitness testimony is among the least reliable forms of 
evidence and yet persuasive to juries”).  As one federal court of appeals observed:  

 
The recent availability of post conviction DNA tests demonstrate 
that there have been an overwhelming number of false convictions 
stemming from uninformed reliance on eyewitness 
misidentifications. . . . In fact, mistaken eyewitness identifications 
are responsible for more wrongful convictions than all other causes 
combined.  Eyewitness evidence presented from well-meaning and 
confident citizens is highly persuasive but, at the same time, is 
among the least reliable forms of evidence.   
 

U.S. v. Brownlee, 454 F.3d 131, 141-42 (3d Cir. 2006) (quotations and citations omitted) 
(emphasis in original); see also U.S. Dep’t of Justice, Convicted by Juries, Exonerated by 
Science: Case Studies in the Use of DNA Evidence to Establish Innocence After Trial, NIJ 

RESEARCH REPORT 35-37 (1996), at https://www.ncjrs.gov/pdffiles/dnaevid.pdf (Kirk 
Bloodsworth was convicted in Maryland of rape and murder based on five eyewitness 
identifications that DNA testing later proved to be erroneous).   
 

99. However, eyewitness identifications often carry considerable weight with juries.  
See Watkins v. Sowders, 449 U.S. 341, 352 (1981) (Brennan, J., dissenting) (“[T]here is almost 
nothing more convincing than a live human being who takes the stand, points a finger at the 
defendant, and says ‘That’s the one!’”); Roger B. Handberg, Expert Testimony on Eyewitness 
Identification: A New Pair of Glasses for the Jury, 32 AM. CRIM. L. REV. 1013, 1024 (1995).  
(“To jurors, once an eyewitness has picked out the defendant, that evidence dictates a guilty 
verdict.”); Gary Wells & Elizabeth Olson, Eyewitness Testimony, 54 ANN. REV. PSYCHOL. 277, 
284-85 (2003) (finding that jurors generally overestimate eyewitness accuracy).  A number of 
DNA exonerations in North Carolina, including those of Darryl Hunt and Ronald Cotton, 
highlight the dangers and unreliability of eyewitness testimony.27   
                                                                                                                                                             
spent 27 years in jail for a crime he did not commit.  See Innocence Project, William Dillon, at 
http://www.innocenceproject.org/Content/William_Dillon.php. 
 
26   See Innocence Project, Understand the Causes:  Eyewitness Misidentification, available 
at http://www.innocenceproject.org/understand/Eyewitness-Misidentification.php.   
 
27   In 2004, Darryl Hunt was exonerated of a 1984 murder in Winston-Salem.  Eyewitness 
testimony placed Hunt near the scene on the morning of the murder.  State v. Hunt, 457 S.E.2d 
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5. The Newly Discovered DNA Evidence is Material. 

 
100. Considered with the weak testimonial evidence, there is a reasonable probability 

that a jury presented with the newly discovered evidence will conclude that Howard is innocent 
and that Jones and his accomplice were the real perpetrators.  Accordingly, the newly discovered 
evidence, when viewed in light of the entire trial record, is of such a nature that on another trial a 
different result will probably be reached.  See State v. Saecker, No. 94-2782, 1995 WL 507607, 
at *1-2 (Wis. Ct. App. Aug. 8, 1995) (affirming order for new trial based on newly discovered 
DNA evidence that excluded defendant as source of semen in victim’s underwear, and finding 
that DNA results coupled with weak identification testimony created reasonable probability that 
retrial would produce different result).  Therefore, based on the new DNA evidence alone, 
Howard is entitled to a new trial under §§ 15A-270 and 15A-1415(c).   

 
B. Newly Discovered Evidence Reveals that the State Knew that Both Victims 

Were Raped but Did Not Tell the Defense and Made False Representations at 
Trial that the Crimes Were Never Suspected to Involve Rape. 

 
101. Petitioner adopts by reference and incorporates the allegations in Section II infra.  
 
102. Newly discovered evidence, including that evidence described in paragraphs 118 

through 168 of this Motion, reveals that the State knew that the crimes involved a sexual assault 
and that more than one perpetrator was involved, but never told defense counsel, and made false 

                                                                                                                                                             
276, 281-84 (N.C. 1995).  Witnesses testified that Hunt confessed to raping the victim, and one 
witness testified that he saw Hunt attacking the victim.  Id.  In 1994, post-conviction DNA 
testing on the victim’s vaginal swab excluded Hunt as the source of the semen.  Hunt moved for 
a reversal of his conviction or a new trial.  The State argued that Hunt still could have murdered 
the victim even if he did not commit the rape, and the Superior Court denied Hunt’s motion.  
Almost ten years later, the DNA profile from the vaginal swab was searched in the state DNA 
database.  Investigation led to a suspect who matched the profile of the semen found in the 
victim.  When interviewed, the suspect gave a false exculpatory statement.  Further investigation 
led to the suspect’s confession and a finding that he committed the crime alone.  In 2004, Hunt’s 
conviction was vacated after he spent 18 years in prison as an innocent man.  Innocence Project, 
Know the Cases, Darryl Hunt, at http://www.innocenceproject.org/Content/Darryl_Hunt.php.   
 
   In 1995, Ronald Cotton was exonerated of a 1984 rape in North Carolina.  The victim, 
Jennifer Thompson, identified Cotton as her assailant.  She later said “I studied every single 
detail on the rapist’s face. . . . I knew this was the man.  I was completely confident.  I was sure.”  
Jennifer Thompson, I Was Certain, but I Was Wrong, N.Y. TIMES (June 18, 2000).  Later, 
another man, Bobby Poole, told a fellow inmate that he had committed the rape.  When police 
brought Poole to Ms. Thompson, she said “I have never seen him in my life.  I have no idea who 
he is.”  In 1995, post-conviction DNA testing on rape kit items excluded Cotton.  The profile was 
searched in the state DNA databank and matched Poole.  Cotton was released after spending 
more than ten years in prison for a crime he did not commit.  See Innocence Project, Know the 
Cases, Ronald Cotton, at http://www.innocenceproject.org/Content/Ronald_Cotton.php. 
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representations at trial that the case was never investigated as, and never suspected to involve, a 
sexual assault.  This evidence meets all seven requirements for granting a new trial based on 
newly discovered evidence.  See State v. Peterson, 744 S.E.2d 153, 158-59 (N.C. Ct. App. 2013) 
(affirming grant of new trial based on newly discovered evidence that State witness provided 
materially false and misleading testimony at defendant’s murder trial). 
 

103. First, newly discovered evidence that the State knew early on in its investigation 
that the victims were raped and that more than one person committed the crimes, but did not tell 
the defense, and made misrepresentations at trial that it never suspected that the crimes involved 
sexual assault will be presented at a new trial.  Second, this evidence is probably true.  Evidence 
in the State’s own possession contradicts Detective Dowdy’s testimony and Nifong’s argument 
that the crimes were never investigated as, or suspected to involve, a sexual assault.  Third, the 
evidence is competent, material and relevant because it has a direct bearing on critical issues at 
Howard’s trial, namely, Dowdy’s credibility and Howard’s innocence.  Fourth, Howard used 
proper means to procure the evidence at trial through discovery; however, he could not, with due 
diligence, have discovered the evidence at the time of trial because the State suppressed it.  Fifth, 
the evidence is not merely cumulative.  In fact, Howard attempted to demonstrate at trial that the 
State believed that the victims were raped but was unable to do so because Dowdy lied under 
oath.  Sixth, the evidence would not simply impeach a witness; rather, it would have discredited 
the credibility of the State’s entire case.  See Peterson, 744 S.E.2d at 159 (newly discovered 
evidence that would have impeached State witness warrants granting new trial where 
impeachment evidence “would have completely undermined the credibility of the State’s entire 
theory of the case”).  Seventh, and particularly in view of the weak evidence presented at trial, 
the new evidence is of such a nature that on another trial a different result will probably be 
reached.  As a result, Howard is entitled to a new trial. 

 
C. Newly Discovered Evidence Reveals that The New York Boys Used a Similar 

Modus Operandi to Murder a Key State Witness after Howard’s Trial. 
 

104. Newly discovered evidence reveals that State witness Roneka Jackson was killed 
and her body burned by the New York Boys, the same gang that police were told was involved in 
these murders, six months after Howard’s trial.  The unique method used to kill – strangulation 
and setting the victim’s body on fire – bore the hallmarks of the murders in this case.  Dushawn 
Gardner and Bernard Celestine, two New York Boys who were convicted for Jackson’s death, 
were, like Jermeck Jones, about 16 or 17 years old at the time of Doris and Nishonda’s murders.   
 

105. The New York Boys began in Brooklyn in the early 1990s and quickly expanded 
its operations to Durham, North Carolina.  U.S. v. Celestine, 43 Fed. Appx. 586, 589 (4th Cir. 
2002); U.S. v. Gardner, Nos. 97-4220, 97-4219(L), 97-4238, 97-4221, 98-4222, 2001 WL 
36292599, Appellants’ Brief (hereinafter “Gardner Brief”), at *7-8 (4th Cir. Dec. 20, 2001).  The 
gang “rented” apartments from residents in Durham to sell and store drugs.  Celestine, 43 Fed. 
Appx. at 589; Gardner Brief, at *20-21.  Doris “rented” her apartment out to the New York Boys 
for this very purpose.  (Tr. 196, 203, 261, 509.)  Evidence was presented at trial that Doris sold 
drugs for the New York Boys, including a gang member named Frank “Nitty” who lived in her 
apartment building.  (Id.)  Detective Dowdy never spoke with Frank Nitty about the murders 
even though he knew that Nitty lived near the victims.  (Id. at 398.)   
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106. The New York Boys were never investigated or charged with the murders of 

Doris and Nishonda despite the fact that (a) Detective Dowdy knew that they sold drugs in Few 
Gardens, (Tr. 392-93); (b) New York Boys gang members were near the crime scene on the night 
of the murders, (id. at 260, 398); (c) an informant told Durham police just four days after the 
murders that a drug gang from New York was likely involved in the crimes; (d) Howard told 
Dowdy that he believed the New York Boys were responsible for the murders, (id. at 586-89); 
and (e) police knew that months after the murders Howard was shot five times in the back by the 
New York Boys, (id. at 529, 586).  Howard believed the New York Boys shot him to ensure that 
he kept quiet about their involvement in the crimes.   

 
107. Roneka Jackson, a key witness for the State, was rewarded with $10,000 from a 

state fund for her testimony against Howard.  Jackson had an additional incentive to testify:  she 
sold drugs for the New York Boys, and one of the New York Boys gang members, Dushawn 
Gardner, was her boyfriend.  Celestine, 43 Fed. Appx. at 589.  Her testimony thus protected the 
New York Boys from prosecution for the murders.  But when the New York Boys learned that 
Jackson was a police informant, she became their next target.   
 

108. In August 1995, five months after Howard’s trial, Gardner lured Jackson to New 
York.  He was avoiding authorities in North Carolina who were investigating the gang’s criminal 
activities and hoped to return to New York undetected.   Id.  Gang members then began to fear 
that Jackson was a police informant and that she knew too much about the gang’s activities, so 
they decided to kill her.  Id.; Kammie Michael, Twisted Tale of Drugs, Murder Unfolds in Court: 
N.Y.-based Gang’s Rap Includes Killing, Drug Trafficking, Kidnapping, THE HERALD-SUN (Nov. 
12, 1996), at A1.  In September, 1995, Gardner and other New York Boys, including Bernard 
Celestine, choked Jackson, and, after she lost consciousness, set her on fire.  Celestine, 43 Fed. 
Appx. at 589-90; Gardner Brief, at *24.  Before they decided to set the fire, Gardner, Celestine 
and New York Boy Cory McFadden previously discussed putting Jackson in a building and 
burning it down.  Gardner Brief, at *24.  This unique method – strangling and burning the body 
of the victim – was also used on Doris and Nishonda.  In fact, it was a trademark of the New 
York Boys to set their drug dealers on fire.  At the time of Jackson’s murder, seven New York 
Boys who sold cocaine in Durham were indicted on federal charges of conspiracy to commit 
murder, and investigators said the gang members burned the face of one of their dealers.  (See 
Kammie Michael, 7 indicted on drug, murder charges; Investigators:  N.Y. group waged drug-
turf war in Durham, Rocky Mount, THE HERALD-SUN (Sept. 21, 1995), at A1, attached hereto as 
Exh. V.)  Numerous New York Boys gang members have been convicted of federal crimes, 
including murder, and are serving time in federal prison.  Celestine, 43 Fed. Appx. at 588.   
 

109. Gardner and Celestine were convicted in federal court for Jackson’s kidnapping 
and death.  Both are serving life sentences in federal prison.  Like Jermeck Jones, both were just 
teenagers at the time of Doris and Nishonda’s murders.  In fact, at the time of the murders in this 
case, the New York Boys was, largely, a gang of teenage boys and young men.   
 

110. Newly discovered evidence that the New York Boys murdered a lead witness 
shortly after Howard’s conviction using the same modus operandi, considered with all the newly 
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discovered evidence, as well as the evidence presented at trial, is of such a nature that on retrial a 
different result will probably be reached.28  Consequently, Howard is entitled to a new trial. 
 

D. Newly Discovered Evidence Reveals that Detective Dowdy Coerced State 
Witness Dwight Moody Moss into Falsely Implicating Howard. 
 

111. Newly discovered evidence reveals that State witness Dwight Moody Moss, in a 
sworn affidavit, recanted his statement against Howard after trial, attesting that Detective Dowdy 
coerced him into falsely implicating Howard.   
 

112. One week after the murders Moss signed a detailed statement that was written in 
Detective Dowdy’s handwriting.  (Tr. 246-47, 354.)  The statement provided the following story:  
On the afternoon of November 26, Moss saw Howard standing on the steps leading to Doris’ 
apartment.  (Id. at 373.)  Doris was in her upstairs bedroom window.  Howard told Doris she 
messed up people’s money and packages and said “I am going to kill you Bitch.”  (Id.)  Around 
9:30 P.M. Howard went to Bass’ apartment; once inside, someone shot into the front door of the 
apartment.  (Id. at 373-74.)  Howard ran out the back door and hid behind the tree.  (Id. at 374.)  
At 10:00 P.M., someone shot at Howard again as he ran into Bass’ apartment.  (Id.)  At 10:30 
P.M. Howard, Kenny and the New York Boy beat up Steve Cox.  Moss heard Howard say that 
Cox set him up when someone shot into the apartment.  Howard told Cox that he and Doris had 
messed up Howard’s package.  (Id.)  Howard, Kenny and the New York Boy ran out the back 
door to the New York Boy’s apartment which was in the same building as Doris’.  (Id.)  At 11:00 
P.M. Howard and Kenny returned to Bass’ apartment.  (Id. at 375.)  The New York Boy did not 
come back outside.  At 11:30 P.M. Moss saw Howard and Kenny come out of Bass’ apartment 
with a female and walk to Doris’ apartment, to the back of the building.  (Id. at 375-76.)  The 
female came around to the front, knocked, and went inside the front door.  (Id. at 376.)  At 12:10 
P.M. the female came out the front door of Doris’ apartment and went toward Bass’ apartment.  
(Id.)  Moss saw Howard and Kenny come from around the back of Doris’ building.  (Id. at 377.)  
They stopped and looked around.  Darryl had a TV and Kenny, a VCR.  At 12:20 A.M. they 
went to Bass’ apartment.  (Id. at 377.)  Fifteen minutes later Moss saw smoke coming from the 
back of Doris’ apartment.  (Id. at 377-78.)   

 
113. At trial Moss testified that he did not see Cox get beat up, but heard from Cox that 

he was “jumped.”  (Tr. 243-44.)  Moss testified that he saw a male with Howard on the night of 
November 26, but he was not sure who he was, and that he did not remember seeing Howard 
with a woman.  (Id. at 248, 255, 262).  Moss testified that from where he was standing he did not 
have a good view of the back of Doris’ building and he could not see from whose apartment 
Howard had come.  (Id. at 248, 262-63.)  When the prosecution tried to refresh his recollection 
with his prior statement, Moss testified that he did not remember making certain parts of that 
statement to police.  (Id. at 246-51.)  As a result, the State, over defense counsel’s strenuous 

                                                 
28   This evidence satisfies the other elements of § 15A-1415(c):  the evidence is probably 
true; it is material, competent and relevant; it was not known at the time of trial because Jackson 
was murdered after trial; it is not merely cumulative; and it does not tend only to impeach a 
former witness. 
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objection, introduced Moss’ prior statement into evidence through Detective Dowdy.  (Id. at 355-
78.)  The judge permitted Dowdy to read the substance of Moss’ prior statement to the jury.  (Id.) 
 

114. In 2004, Moss, in a sworn affidavit, recanted his prior statement on the basis that 
he was coerced by Dowdy and other officers of the Durham Police Department to provide a false 
statement against Howard.  (See Exh. H.)   
 

115. A defendant may be granted a new trial on the basis of recanted testimony if the 
court is “reasonably well satisfied that the testimony given by a material witness is false” and 
“there is a reasonable possibility that, had the false testimony not been admitted, a different 
result would have been reached at the trial.”  State v. Britt, 360 S.E.2d 660, 665 (N.C. 1987), 
superseded by statute on other grounds as stated in State v. Defoe, 691 S.E.2d 1, 4 (N.C. 2010).   
 

116. Moss was an important witness for the State.  His recantation demonstrates that 
his statement against Howard was false.  First, Moss’ trial testimony was inconsistent with his 
police statement.  Moss testified at trial that he did not remember making all of the statements 
that Dowdy handwrote days after the murders.  This supports a finding that Moss’ recantation is 
probably true.  Second, Moss’ statement was inconsistent with the testimony of several other 
State witnesses.  (See supra, at 10-13, 23.)  Moss’ statement was thus not merely cumulative of 
other trial testimony.  Cf. Britt, 360 S.E.2d at 665-66.  Moss’ affidavit, therefore, satisfies the 
first prong of the Britt test.   
 

117. Moss is the only witness who gave a detailed statement to police about Howard’s 
whereabouts on the night of the crimes at precise 30-minute intervals from 9.30 P.M. until 12:30 
A.M.  He was a damaging witness because he testified that Howard and Doris had an argument 
about drugs the afternoon before the murders.  Moss testified at trial that he did not remember 
making all of the statements that Detective Dowdy had written down.  Evidence was presented at 
trial that Dowdy had intimidated and threatened witnesses into testifying against Howard.  Had 
Moss’ statement been excluded at trial, the omission of the taint resulting from Dowdy’s reading 
of Moss’ statement to the jury, alone, may not have resulted in a different outcome; however, the 
recantation, when considered in combination with all of the newly discovered evidence, and the 
evidence presented at trial, is of such a nature that on retrial a different result will probably be 
reached.  Consequently, Howard is entitled to a new trial. 

 
II. Howard’s Constitutional Right to a Fair Trial Was Violated by the State’s Failure 

to Disclose Favorable and Material Evidence and Detective Dowdy’s False 
Testimony. 

 
118. The State violated Howard’s constitutional rights by concealing evidence that was 

favorable and material to the defense and knowingly presenting false evidence, in violation of 
Brady v. Maryland, 373 U.S. 83 (1963), Napue v. Illinois, 360 U.S. 264 (1959), and N.C.G.S. § 
15A-1415(b)(3). 
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A. The State Violated Howard’s Due Process Rights by Failing to Disclose 
Favorable and Material Evidence That Would Have Supported Howard’s 
Innocence, Undermined the Credibility of the State’s Case, and Discredited 
the Integrity of the State’s Investigation in the Eyes of the Jury. 
 

119. A Durham Police Department memo reveals that, just days after the crimes, police 
received a detailed tip from an informant that the crimes involved a sexual assault and that more 
than one perpetrator was involved.  A note on the first page of the memo reads:  “Dowdy There 
may be something to this.  I don’t remember any public info on the rape.  EES.”  (Exh. A. at 1.)  
This memo, which was not disclosed to the defense, would have strongly supported Howard’s 
innocence.  Its disclosure would have enabled defense counsel to bolster Howard’s defense that 
the victims were raped and that Howard, who did not rape them, did not commit the murders; 
impugn Dowdy’s credibility; and discredit the integrity of the State’s entire investigation.  As a 
consequence of this violation to Howard’s due process rights, Howard is entitled to a new trial. 
 

120. To ensure a criminal defendant’s constitutional right to due process, the State has 
a broad duty to disclose all evidence in its possession that is favorable to the defendant and 
material to guilt or punishment.  The U.S. Supreme Court has long held that “suppression by the 
prosecution of [such] evidence . . . violates due process . . . irrespective of the good faith or bad 
faith of the prosecution.”  Brady, 373 U.S. at 87.  The State is required to disclose such evidence 
even in the absence of a request by the accused.  Strickler v. Greene, 527 U.S. 263, 280 (1999). 
 

121. The State cannot excuse a Brady violation by claiming that only the police, and 
not the prosecutors, had knowledge of the information.  The prosecution has a duty to learn of 
and disclose any favorable evidence known to all those “acting on the government’s behalf,” 
including evidence “known only to police investigators and not to the prosecutor.”  Kyles, 514 
U.S. at 437-38; State v. Bates, 497 S.E.2d 276, 281 (N.C. 1998) (duty to disclose exculpatory 
evidence is “not limited to information in the actual possession of the prosecutor” but extends to 
any in the possession of police) (quoting Love v. Johnson, 57 F.3d 1305, 1314 (4th Cir. 1995)).  
“The police are also part of the prosecution, and the taint on the trial is no less if they, rather than 
the State’s Attorney, were guilty of the nondisclosure.”  Barbee v. Warden, Md. Penitentiary, 
331 F.2d 842, 846 (4th Cir. 1964) (“If the police silence as to the existence of the [undisclosed 
evidence] resulted from negligence rather than guile, the deception is no less damaging.”). 
 

122. To establish a Brady violation a defendant must show that (1) the prosecution 
suppressed evidence, whether willfully or inadvertently; (2) the evidence was favorable to the 
accused, because it is exculpatory or impeaching; and (3) the suppressed evidence was material 
to an issue at trial.  Strickler, 527 U.S. at 281-82; State v. McNeil, 574 S.E.2d 145, 147 (N.C. Ct. 
App. 2002), disc. rev. denied, 578 S.E.2d 323 (N.C. 2003).  Howard satisfies each prong.   
 

1. Evidence was Suppressed.  
 

123. First, evidence was suppressed by the State.  The memo was in the possession of 
the State.  It was prepared on Durham police department letterhead and the marginal note was 
addressed specifically to “Dowdy.”  Undersigned counsel does not know the identity of “EES” – 
the author of the marginal note – but public records suggest the initials belonged to then-Durham 
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Police Captain E. E. Sarvis.  (See Exh. K.)  Howard’s trial counsel, H. Wood Vann, confirmed 
that he never received or saw this memo.  (Affidavit of H. Wood Vann (Sept. 16, 2013), ¶¶ 4-7, 
attached hereto as Exh. W.)  
 

2. The Suppressed Evidence was Favorable.  
 

124. Second, the withheld evidence was favorable to Howard.  “Favorable” evidence 
includes both exculpatory and impeachment evidence.  See Bagley, 473 U.S. at 676; State v. 
Williams, 669 S.E.2d 290, 296 (N.C. 2008).   
 

125. The suppressed memo is exculpatory.  The defense’s theory at trial was that the 
victims were raped, that the sexual assault went “hand in hand” with the murders, and that 
Howard, who did not rape either victim, did not commit the murders.  (Tr. 21; Vann Aff. ¶ 8.)  
The fact that police received information, just days after the crimes, that Doris was raped would 
have strongly supported Howard’s defense at trial.  Information that Doris was raped is also 
consistent with the crime scene evidence concerning the condition of her body at the time of her 
death, namely, that she was found nude with blood in her torn vagina.  (Id. ¶ 8.)  The memo is 
non-cumulative because, as “EES” noted, there was “[no] public info on the rape.”  No media 
reports in the days after the crimes indicated that the victims were raped; the information in the 
confidential tip was thus non-public and highly exculpatory. 
 

126. The memo would have undermined the State’s evidence at trial that the crimes did 
not involve a sexual assault.  In his closing argument, Nifong argued to the jury that “this case 
was never investigated as a sexual assault and it was never suspected to be a sexual assault” and 
that the crimes “w[ere] never about sex.”  (Tr. 737-38.)  Had the defense been able to present 
evidence that the police, in the early stages of its investigation, received detailed, non-public 
information that Doris was raped, this information would have significantly influenced the jury’s 
assessment of the credibility of the State’s case.  Disclosure of the memo would have also 
enabled the defense to demonstrate “the lengths the State would go to cover up facts that were 
inconsistent with its theory of the case.”  (Vann Aff. ¶ 12.)  The informant tip, understood in the 
context of the medical and crime scene evidence – two young women found nude and strangled, 
one with vaginal trauma and the other – a child – with sperm in her anus and vagina, reveals that 
the State knew that the crimes involved a sexual assault yet told the jury that the crimes did not 
involve and were never even suspected to involve a sexual assault.  As Howard’s trial counsel 
asserts, “th[is] document eviscerates the State’s theory at trial.  The State argued at trial that the 
sexual assault evidence was immaterial and unrelated to the murders.  The tip from the informant 
completely undermines the State’s case.”  (Vann Aff. ¶ 9.)   
 

127. In addition to its exculpatory value, the memo could have been used to impeach – 
indeed, undermine – the credibility of the State’s evidence and the integrity of the State’s entire 
investigation.  Impeachment evidence is evidence that adversely affects the credibility of the 
State’s witnesses.  See State v. McGill, 539 S.E.2d 351, 355 (N.C. Ct. App. 2000).   
 

128. In particular, the memo would have been critical to impeaching the credibility of 
Detective Dowdy.  Dowdy testified at trial that the crimes were never investigated as, and never 
even suspected to involve, a sexual assault.  (Tr. 425.)  The fact that police – and Dowdy in 
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particular – received a tip just days after the crimes that the crimes involved a sexual assault 
would have had a devastating impact on his credibility at trial.  (Vann Aff. ¶ 11.)  See Kyles, 514 
U.S. at 444 (finding that non-disclosed evidence tending to undermine reliability of key witness 
at trial was material). 
 

129. In addition, the State argued at trial that the murders were committed by a single 
perpetrator.29  The suppressed memo reveals that, contrary to the State’s theory at trial, police 
were told early on in the investigation that more than one person was involved in the murders.  
The defense could have used the memo – which refers to the culpable parties as “perpetrators,” 
“perps,” and “they” – to undermine the State’s theory.  Failure to disclose the memo prevented 
Howard’s trial counsel from presenting evidence that the State falsely represented the case as a 
single perpetrator crime in order to pursue a conviction against Howard, even though it had 
detailed information that more than one person was involved in the murders.  (Vann Aff. ¶ 10.)  
Evidence that more than one perpetrator committed the crimes is also consistent with the crime 
scene evidence as well as the newly discovered DNA evidence which identified two different 
men’s sperm in the victims’ rape kits.   
 

130. Howard’s trial counsel could have also used the memo to discredit the integrity of 
the State’s entire investigation.  It is well-established that Brady is violated where the suppressed 
evidence would have provided grounds for the defense to “attack . . . the thoroughness and even 
the good faith of the investigation.”  Kyles, 514 U.S. at 445.  The State had detailed, non-public 
information about the murders that it apparently chose to ignore from the outset.  Understood in 
the context of the crime scene evidence, the memo demonstrates that the State knew – and good 
faith police work would have recognized – that the victims were raped and that more than one 
person committed these crimes.   
 

131. Similarly, had the memo been disclosed, Howard’s trial counsel could have made 
a compelling argument that the jury could not place any faith in Dowdy’s account of the 
investigation, including statements he procured to build the case, because the State, and Dowdy 
in particular, chose to hide evidence that weakened its case.  The defense presented evidence at 
trial that the State’s witnesses were untruthful, promised benefits in exchange for their testimony, 
or coerced into testifying against Howard.  To believe their testimony the jury would have had to 
trust Dowdy’s account of the investigation.   

 
132. The informant’s tip that the perpetrators were drug dealers who offered money to 

Few Gardens’ residents for use of their apartments was consistent with the activities of the New 
York Boys, a local drug gang that “rented” apartments from Durham residents to sell and store 
drugs.  Celestine, 43 Fed. Appx. at 589; Gardner Brief, at *20-21.  The tip supports the evidence 
presented by the defense at trial that Doris allowed the New York Boys to sell drugs out of her 
house, (Tr. 196, 203, 260-61, 509-10), and is also consistent with evidence presented at trial that 
Doris was expecting a delivery of cocaine in the late evening on November 26, (id. at 199), and 

                                                 
29   Howard’s brother Harvey was charged with arson on the theory that he helped start the 
fire, but the State charged Howard alone for the double murder, argued to the jury that Howard 
committed the murders alone, and specifically declined to request an acting-in-concert 
instruction on the murder charges.  (Tr. 635-36.)  
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that she had cocaine in her system at the time of her death, indicative of recent ingestion (id. at 
91, 118; Exh. D, at 14).  Despite this tip, Dowdy never investigated the New York Boys, even 
though Dowdy knew that the gang sold drugs in Few Gardens.  (Tr. 392-93).   
 

133. Finally, non-disclosure prevented Howard’s counsel from bolstering his defense 
that the New York Boys – and not Howard – committed the crimes.  See Bagley, 473 U.S. at 676 
(in deciding whether withheld evidence undermines confidence in conviction, court must 
consider how defense counsel would have used evidence had it not been withheld).  Failure to 
disclose the memo also prevented defense counsel from fully investigating the informant’s lead 
which could have led to the discovery of additional exculpatory evidence.  (Vann Aff. ¶¶ 7, 10.)  
The State’s suppression thus had an “adverse effect . . . on the preparation [and] presentation of 
[Howard’s] case.”  Bagley, 473 U.S. at 683.   
 

134. Accordingly, there is no question that the suppressed memo is exculpatory and 
impeaching and, thus, favorable under Brady.   
 

3. The Suppressed Evidence was Material.  
 

135. The third and final component of the Brady analysis is whether the undisclosed 
evidence is material such that prejudice ensued from its suppression.  Evidence is considered 
material “if there is a reasonable probability that, had the evidence been disclosed to the defense, 
the result of the proceeding would have been different.”  Bagley, 473 U.S. at 682; State v. Berry, 
573 S.E.2d 132, 149 (N.C. 2002).  The materiality test is not a sufficiency of the evidence test.  
“A defendant need not demonstrate that after discounting the inculpatory evidence in light of the 
undisclosed evidence, there would not have been enough left to convict.”  Kyles, 514 U.S. at 
434-35.  Rather, a “reasonable probability” of a different result is shown when the government’s 
suppression “undermines confidence in the outcome of the trial.”  Kyles, 514 U.S. at 434 (citing 
Bagley, 473 U.S. at 678).   
 

136. For the reasons discussed above, the memo was material to several issues at trial.  
Its suppression prevented Howard from undermining the State’s theory at trial that the crimes did 
not involve a sexual assault, impeaching Dowdy’s credibility, discrediting the integrity of the 
State’s investigation, and strengthening his claim of innocence.  The memo was material to the 
central issue at trial:  whether Howard was the true perpetrator.  See Kyles, 514 U.S. at 441 
(undisclosed evidence relating to “the essence of the State’s case” is material because disclosure 
“would have resulted in a markedly weaker case for the prosecution and a markedly stronger one 
for the defense”).   
 

137. The State’s suppression of this evidence undermined confidence in the outcome at 
trial and violated Howard’s constitutional rights under the Fourth, Fifth, Sixth, Eighth and 
Fourteenth Amendments to the U.S. Constitution as well as his coordinate rights under the North 
Carolina Constitution and his statutory discovery rights under North Carolina law.   
 

138. As a consequence of this violation of Howard’s federal and state constitutional 
and statutory rights, Howard is entitled to a new trial.  See Kyles, 514 U.S. at 434 (“The question 
is not whether the defendant would more likely than not have received a different verdict with 



 

 34

the evidence, but whether in its absence he received a fair trial, understood as a trial resulting in a 
verdict worthy of confidence.”); Smith v. Cain, 132 S. Ct. 627, 630-31 (2012); Brady, 373 U.S. 
at 87 (“Society wins not only when the guilty are convicted but when criminal trials are fair; our 
system of the administration of justice suffers when any accused is treated unfairly.”)   

 
B. The State Violated Howard’s Due Process Rights by Knowingly Presenting 

False Testimony at Trial. 
 

139. Not only did the State withhold favorable and material evidence from the defense; 
it also presented evidence at trial which it knew to be false.  The U.S. Supreme Court has long 
held that “deliberate deception of a court and jurors by the presentation of known false evidence 
is incompatible with ‘rudimentary demands of justice.’”  Giglio v. U.S., 405 U.S. 150, 153 
(1972) (quoting Mooney v. Holohan, 294 U.S. 103, 112 (1935)).   
 

140. The decision in Giglio rested on the Supreme Court’s ruling in Napue v. Illinois, 
360 U.S. 264 (1959).  In Napue, the Court held that a conviction obtained through the knowing 
use of false evidence by the prosecution constitutes a denial of due process.  360 U.S. at 265-72 
(reversing murder conviction where prosecutor failed to correct testimony which he knew to be 
false and which could have had an effect on the jury’s verdict). 

 
A lie is a lie, no matter what its subject, and, if it is in any  
way relevant to the case, the district attorney has the  
responsibility and duty to correct what he knows to be false  
and elicit the truth. . . . That the district attorney’s silence  
was not the result of guile or a desire to prejudice matters  
little, for its impact was the same, preventing, as it did, a  
trial that could in any real sense be termed fair. 

 
Napue, 360 U.S. at 269-70 (quoting People v. Savvides, 136 N.E.2d 853, 854-55 (N.Y. 1956)).   
 

141. To establish a Napue violation, the defendant must show that (1) the challenged 
testimony was actually false or created a false impression; (2) the prosecution knew that the 
testimony was actually false or created a false impression; and (3) the false testimony was 
material.  Napue, 360 U.S. at 269-72; U.S. v. Agurs, 427 U.S. 97, 103 (1976); Hayes v. Brown, 
399 F.3d 972, 984 (9th Cir. 2005) (en banc); Hamric v. Bailey, 386 F.2d 390, 393-94 (4th Cir. 
1967); State v. Sanders, 395 S.E.2d 412, 423 (N.C. 1990), cert. denied, 498 U.S. 1051 (1991) 
(defendant is entitled to a new trial when he shows that “testimony was in fact false, material, 
and knowingly and intentionally used by the State to obtain his conviction”) (citation omitted).  
Howard satisfies all three elements.   

 
1. Dowdy’s Testimony was False.  

 
142. The following exchange took place between ADA Nifong and Detective Dowdy 

on re-direct examination: 
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Q.  Investigator Dowdy, I want to go back to the questions that were asked about your 
getting the samples from the defendant for comparison from the samples taken from 
Doris and Nishonda W[ ].  First question, were you at all surprised that the DNA came 
back and said that Darryl Howard was not the person whose sperm was inside Nishonda 
W[ ]?   
 
Mr. Vann:  Objection. 
 
Court:  Sustained.   
 
By Mr. Nifong: 
 
Q.  Did you according to your investigation determine Nishonda’s whereabouts for 
the time prior to her murder?  
 
A. Yes. 
 
Mr. Vann:  Objection to relevance.   
 
Court:  Overruled. 
 
The Witness:  Yes. 
 
By Mr. Nifong: 
 
[Q.] And was she at home with her mother for the four or five days prior to her 
murder?   
 
A. She had been gone for almost a week. 

 
Q. Who was she with during that week? 
 
A. Her boyfriend. 
 
Q. And what day did she actually return to her mother’s home after having been gone 
for four to five days with her boyfriend? 
 
A. On the evening of the 26th. 
 
Q. The evening of the day of the night she was killed? 
 
A. Yes, sir. 
 
Q. Now, you testified that in this case it was the defendant’s own attorney who asked 
you to take those samples and send them off for comparison. 
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A. Yes, sir. 
 
Q. And that was Mr. Robert Brown? 
 
A. Yes, sir. 
 
Q. And you indicated that you don’t normally do that for a defendant but in this case 
the court ordered you to? 
 
A. Yes, sir. 
 
Q. Do you have a copy of the court order? 
 
A. Yes, sir. 
 
Q. Hand you what is marked for identification purposes as State’s Exhibit Number 
18.  Ask you what that is. 
 
A. This is a motion filed by Mr. Howard by his lawyer at that time, Mr. Robert 
Brown.   
 
Q. That was a motion to compel DNA testing? 
 
A. Yes, sir, to compel me to do DNA testing. 
 
Q. And it would be reasonable to expect that a person who knew that his semen 
would not appear in somebody’s body might want to do that because he’d know it 
couldn’t connect him to the scene. 
 
Mr. Vann:  Objection, Your Honor. 
 
Court:  Sustained. 
 
By Mr. Nifong: 
 
Q. At any time during your investigation did you ever come up with any evidence 
that led you to conclude that this defendant had had sexual intercourse with either of 
these victims? 
 
A. No. 

  
Q.  Did you ever investigate this as a sexual assault case? 
 
A. No. 
 
Q. Did you ever suspect that this was a sexual assault case? 
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A.  No, sir, that’s why I kept that rape kit until I was forced to do something with it.  
Otherwise that rape kit would have sat in our property indefinitely until Mr. Brown 
brought the motion to do the DNA.   
 
Q. And except for the fact the defendant’s own lawyer asked that to be done it 
wouldn’t have been done? 
 
A. No, sir.   
 

(Tr. 422-25.) 
 

143. At least two documents in the State’s possession demonstrate that the State did 
suspect that the crimes involved, and did seek to investigate the crimes as, a sexual assault.  In 
particular, one document reveals that the State sought to investigate the source of the semen in 
Nishonda’s anus because the State believed that the sperm in Nishonda came from her assailant.  
That document states in pertinent part, “from what we understand taking shower prior to time of 
incident[;] whoever did this had anal intercourse w/ her although not charged w/ SO” and 
“can collect samples from him to see if he’s the donor of the semen in anus of Nishonda.”  (Exh. 
B (emphasis added.))  The plain language of the note (“whoever did this had anal intercourse 
with her”) reveals that the State did not simply consider that the sperm in Nishonda was left by 
her assailant; the State believed it.  Thus, contrary to Dowdy’s testimony at trial and Nifong’s 
closing argument, the State did suspect that sex was related to the crimes.   

 
144. This document also shows that the State believed that Nishonda’s taking a shower 

prior to her assault meant that the sperm in her anus came from her assailant.  This inference 
supports the defense’s theory that Nishonda was sexually assaulted and demonstrates that the 
State’s argument at trial that the sperm came from prior consensual sex was known to be false.30   
 

145. The second document, the aforementioned Durham police memo, reveals that the 
police were told days after the crimes that Doris, too, was raped before she was murdered.  (Exh. 
A, at 1-2.)  Dowdy knew about this tip:  a marginal note on the memo is specifically addressed to 
Dowdy and alerts him to the rape, stating, “Dowdy There may be something to this.  I don’t 
remember any public info on the rape.”  (Id. at 1.)  Both documents, which were not disclosed to 
Howard’s trial counsel, reveal that Dowdy provided testimony under oath that was actually false.   

 
146. The U.S. Supreme Court has granted habeas relief where a defendant’s murder 

conviction was obtained by the knowing use of false evidence.  In Miller v. Pate, 386 U.S. 1, 3-7 
(1967), the prosecution presented testimony that a pair of men’s shorts, found near the crime 
scene, were stained with the victim’s blood, despite its knowledge that the stain was actually 

                                                 
30   The fact that Nishonda took a shower prior to the assault is consistent with the statement 
Rhonda Davis gave to police the day after the murders.  Davis told police that around 10:30 
P.M., around the time she was leaving Doris’ apartment, Nishonda said she was about to take a 
bath and go to bed.  (Notes of Interview with Rhonda Davis (Nov. 28, 1991), attached hereto as 
Exh. J.) 
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paint.  The Court reversed the defendant’s conviction, finding that the stained shorts were a 
“vital component” of the case, which rested solely on circumstantial evidence, where the State 
theorized that the defendant wore the shorts when he committed the murder.  Id. at 3-4; id. at 7 
(“[T]he Fourteenth Amendment cannot tolerate a state criminal conviction obtained by the 
knowing use of false evidence.”).  The Fourth Circuit, in Hamric v. Bailey, 386 F.2d 390, 391 
(4th Cir. 1967), similarly affirmed a habeas grant on the grounds that the State violated Brady 
and Napue in obtaining a defendant’s murder conviction.  In Hamric, the court found that the 
State suppressed favorable and material evidence when it failed to disclose a report by a lab 
analyst who found slivers of glass and wood on the victim’s shirt, which would have tended to 
show that the victim was at the defendant’s window and supported the claim that the defendant 
acted in self-defense to prevent an illegal entry into her home.  Id. at 391-93.  The court also held 
that the prosecution knowingly used false evidence in presenting the testimony of the ambulance 
driver and the victim’s brother that they had examined the victim’s shirt but did not find any 
glass or wood, without adducing evidence to the contrary from the lab examiner or a policeman 
who knew that the lab found pieces of glass and wood on the shirt.  Id. at 393-95.   
 

147. There is no suggestion that the Hamric court considered the testimony of the 
witnesses in that case to be willfully false.  In fact, the court noted that the testifying witnesses 
may not have seen any glass or wood on the shirt and their mistake may have been due to a “lack 
of perception, rather than to a lack of veracity.”  386 F.2d at 394.  Nonetheless, the panel held 
that the prosecution deliberately misrepresented the truth by presenting evidence which it knew 
created a false impression of a material fact.  Id. (“Evidence may be false either because it is 
perjured, or, though not itself factually inaccurate, because it creates a false impression of facts 
which are known not to be true.”); see also Miller, 386 U.S. at 6.  In the instant case, Dowdy did 
not simply offer mistaken testimony; he testified falsely.  The handwritten note (Exh. B) reveals 
that the State at one point believed that whoever had anal intercourse with Nishonda murdered 
her.  This note is directly contrary to Dowdy’s testimony. 

 
148. Even if this Court finds that Dowdy did not testify falsely, he certainly created a 

false or misleading impression of a material fact.  See Hamric, 386 F.2d at 394 (“[T]he Supreme 
Court held that due process is violated not only where the prosecution uses perjured testimony to 
support its case, but also where it uses evidence which it knows creates a false impression of a 
material fact”).  Dowdy conveyed the false impression to the jury that the State did not suspect 
that a sexual assault occurred and that the sperm found in Nishonda was unrelated to the crimes.  
Creating this false impression was critical to obtaining Howard’s conviction because Howard 
was excluded as the source of the sperm found in Nishonda.  Similarly, Howard’s exclusion was 
essential to proving his innocence.  Howard’s defense was that the victims were raped, that 
Howard was excluded as the source of the sperm in Nishonda, and that Howard, therefore, did 
not commit the crimes.  Dowdy “gave a false impression as to facts integrally connected with the 
defendant’s claim” of innocence.31  Id. at 395.   

                                                 
31   Even if Dowdy’s response was technically accurate or not an outright lie (e.g., if Dowdy 
personally did not suspect that a sexual assault had occurred) the questions were phrased so as to 
give a false and misleading impression that the State did not investigate the crimes as, or suspect 
that the crimes involved, a sexual assault, and did not have any objective reason to believe that a 
sexual assault had occurred.  This impression is sufficient to trigger Napue.  “[T]he crux of a 
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2. Detective Dowdy Knew that His Testimony was False.  

 
149. Howard also satisfies the second prong of the Napue test.  The Fourth Circuit has 

held that when a law enforcement officer provides knowingly false testimony, a petitioner 
asserting a Napue claim is not required to demonstrate that the prosecutor was even aware that 
the testimony was false.  In the Fourth Circuit, “knowingly false or misleading testimony by a 
law enforcement officer is imputed to the prosecution” for purposes of determining whether a 
Napue violation lies.32  Boyd v. French, 147 F.3d 319, 329 (4th Cir. 1998), cert. denied, 525 U.S. 
1150 (1999); see also Limone v. Condon, 372 F.3d 39, 47-48 (1st Cir. 2004) (due process is 
violated where conviction is obtained by perjured testimony known only by law enforcement 
officers, and not prosecuting attorney, to be false).  Accordingly, even if Nifong did not have 
actual knowledge that Dowdy’s testimony was false, he is deemed to have imputed knowledge 
that it was false because Dowdy knew it was false.33  

 
150. Once Dowdy testified that the crimes were never investigated as a sexual assault 

and that the victims were never suspected to have been sexually assaulted “it became not only 
appropriate but imperative” that any additional evidence on the subject be made available to 
substantiate or refute the suggested inference.  Barbee v. Warden, Maryland Penitentiary, 331 
F.2d 842, 845 (4th Cir. 1964); Hamric, 386 F.2d at 395 (“Even if done by inadvertence, rather 
than by design, or even if the responses caused surprise, it was incumbent on the prosecutor to 
adduce the evidence to the contrary on this crucial fact.”).  Nifong therefore had an affirmative 
obligation to correct the record at trial to reflect the truth.  In failing to do so, he deprived 
Howard of, and misled the jury as to, critical evidence material to the jury’s verdict.  Napue, 360 
U.S. at 269 (“[t]he same result obtains” when the State allows false evidence to pass uncorrected 

                                                                                                                                                             
Fourteenth Amendment violation is deception.”  Tassin v. Cain, 517 F.3d 770, 778 (5th Cir. 
2008) (to determine whether Napue violation lies, focus is on extent to which the testimony 
misled the jury); Jenkins v. Artuz, 294 F.3d 284, 294 (2d Cir. 2002) (where prosecutor elicited 
technically accurate testimony that witness never made any deals with her, but witness made a 
deal with another member of her office, jury was left with mistaken impression that witness had 
no cooperation agreement with the State). 
 
32   In any event, Nifong knew or should have known that Dowdy’s testimony was false 
because the material that demonstrated its falsity was in the possession of the State.  Whether the 
material that forms the basis of the Napue claim was maintained by police or the prosecutor pre-
trial, a prosecutor has a Brady obligation to investigate and disclose favorable evidence known 
only to police.  See supra, at 30.  Therefore, he “should know” when a police detective testifies 
falsely about such evidence.  See Jackson v. Brown, 513 F.3d 1057, 1075 (9th Cir. 2008) 
(“Napue and Giglio make perfectly clear that the constitutional prohibition on the ‘knowing’ use 
of perjured testimony applies when any of the State’s representatives would know the testimony 
was false.”) (emphasis in original); see also Giglio, 405 U.S. at 150-54 (finding Napue violation 
where prosecuting attorney lacked personal knowledge of perjury).   
 
33  It is difficult to believe that Nifong did not know that Dowdy’s testimony was false. And, 
if Nifong did know the testimony was false, Napue was clearly violated.  See Section III, infra.  



 

 40

as when it solicits false evidence); Boyd, 147 F.3d at 329; U.S. v. Barham, 595 F.2d 231, 241 
(5th Cir. 1979) (“It is immaterial whether or not the prosecution consciously solicited the false 
evidence.”)  Accordingly, by allowing the falsehood to go uncorrected at trial, Nifong presented 
testimony that was known to be false. 

 
3. The False Testimony Prejudiced Howard. 

 
151. To establish the final element of a Napue claim, a defendant must show that the 

false testimony was material.  False testimony is material, and “[a] new trial is required[,] if ‘the 
false testimony could . . . in any reasonable likelihood have affected the judgment of the jury.’”  
Giglio, 405 U.S. at 154 (quoting Napue, 360 U.S. at 271) (emphasis added); see also U.S. v. 
Bagley, 473 U.S. at 678 (knowing use of false testimony is a due process violation if there is 
“any reasonable likelihood that the false testimony could have affected the judgment of the 
jury”) (quoting U.S. v. Agurs, 427 U.S. 97, 103 (1976)) (“a conviction obtained by the knowing 
use of perjured testimony is fundamentally unfair”); Boyd, 147 F.3d at 330 (same); Campbell v. 
Reed, 594 F.2d 4, 8 (4th Cir. 1979) (same).  If this standard is met, the defendant’s conviction 
must be set aside.34  Bagley, 473 U.S. at 678. 

 
152. The Napue materiality standard is lower than the corresponding Brady standard. 

Kirkpatrick v. Whitley, 992 F.2d 491, 497 (5th Cir. 1993) (“[I]f the prosecutor has knowingly 
used perjured testimony or false evidence, the standard is considerably less onerous [than for 
Brady claims.]”); Barham, 595 F.2d at 242 (Napue materiality standard is a “low threshold”).  
This is because the knowing use of false evidence “involve[s] prosecutorial misconduct” and 
“more importantly . . . a corruption of the truth-seeking function of the trial process.”  Agurs, 427 
U.S. at 104.  The false testimony here, when considered with all the evidence presented at trial, 
meets this standard. 

 
153. First, the falsehood presented at trial was highly relevant to the jury’s assessment 

of Dowdy’s credibility.  Napue, 360 U.S. at 269 (conviction obtained by knowing use of false 
testimony violates due process even if falsehood bears only upon a witness’s credibility); 
Campbell, 594 F.2d at 7 (same); Barham, 595 F.2d at 241-42 (same).  Dowdy was a principal 
witness for the State.  As the chief investigator on the case, his testimony was crucial to the 
State.  It was “the glue that held the prosecution’s case together.”  Horton v. Mayle, 408 F.3d 
570, 579 (9th Cir. 2005).  Without Dowdy’s investigation, “there could have been no indictment 
and no evidence to carry the case to the jury.”  Giglio, 405 U.S. at 154.  Evidence that the lead 
investigator testified falsely under oath about an essential issue at trial would have been critical 
to the jury’s assessment of his credibility, and the jury was therefore entitled to know about it.  
The jury could have drawn a highly different impression of Dowdy’s testimony had defense 
counsel been able to show that Dowdy lied on the stand.  The impact to his credibility would 
have been particularly devastating because the jury would have otherwise been inclined to trust 
Dowdy – who, as an agent of the State, had a duty to promote justice – to testify truthfully under 

                                                 
34   Several courts have concluded that “if it is established that the government knowingly 
permitted the introduction of false testimony[,] reversal is virtually automatic.”  Hayes v. Brown, 
399 F.3d 972, 978 (9th Cir. 2005) (en banc) (quoting U.S. v. Wallach, 935 F.2d 445, 456 (2d Cir. 
1991) (internal quotations and citation omitted)). 
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oath.  Had the jury known that Dowdy testified falsely to keep secret evidence critical to 
Howard’s defense, it could have reasonably concluded that his willingness to lie under oath on 
such a crucial issue cast doubt on his entire testimony.  (Vann Aff. ¶ 18.)   

 
154. This impeachment evidence was qualitatively different than any other type of 

cross-examination defense counsel had available to him.  Hard evidence that Dowdy lied under 
oath would have had far more persuasive force with the jury than defense counsel’s efforts to 
punch holes in Dowdy’s credibility.35  See Kyles, 514 U.S. at 443 n.14 (evidence that witness 
lied under oath can provide the “assault that was warranted” on his testimony instead of limiting 
the defense to “chipping away” at witness’s credibility by highlighting inconsistencies in 
testimony); U.S. v. Bernal-Obeso, 989 F.2d 331, 336 (9th Cir. 1993) (evidence that witness lied 
is “direct proof” that he might alter the truth for his own benefit); see also Delaware v. Van 
Arsdall, 475 U.S. 673, 680 (1986) (confrontation rights are violated where defense counsel is 
prevented from engaging in appropriate cross-examination “to expose to the jury the facts from 
which jurors . . . could appropriately draw inferences relating to the [witness’s] reliability”) 
(quoting Davis v. Alaska, 415 U.S. 308, 318 (1974)).  In allowing Dowdy’s lie to go uncorrected, 
the prosecution prevented Howard from impeaching Dowdy’s credibility and denied Howard his 
constitutional right to confront his witnesses and to meaningful assistance of counsel. 
 

155. Second, evidence that Dowdy lied under oath would have undermined not only 
Dowdy’s credibility but also the credibility of the evidence compiled in his investigation.  (Vann 
Aff. ¶¶ 18-19.)  In a case built on the testimony of felon and incentivized witnesses, whom the 
jury had to find credible to issue a guilty verdict, evidence that the chief investigator provided 
false testimony on an important issue at trial would have undermined the credibility of all the 
witnesses whose testimony that investigator procured.36  The impeachment evidence would have 
thus had the domino effect of discrediting the reliability of Dowdy’s entire investigation which, 
in this case, would have devastated the State’s entire case.  Under these circumstances, evidence 
that could have seriously undermined Dowdy’s credibility must be considered material.  See 

                                                 
35   Given his trial strategy, defense counsel certainly would have used evidence that Dowdy 
testified falsely about the sexual assault to cross-examine him.  (Vann Aff. ¶ 17.)  At trial, 
defense counsel tried to demonstrate that Dowdy believed that the victims were raped, eliciting 
testimony on cross-examination that Dowdy had prepared an affidavit prior to trial to collect 
Howard’s DNA sample to compare it to the victims’ rape kits.  Dowdy, however, testified that he 
prepared that affidavit only at the request of defense counsel and pursuant to a court order, 
giving the jury the misleading impression that he did not believe the crimes involved any sexual 
assault, and further obscuring the truth from the jury’s view.  (Tr. 406-14, 425-27.)   
 
36   This is especially true as the impeachment evidence would have enabled defense counsel 
to demonstrate that Dowdy used improper methods to obtain a wrongful conviction, lending 
more credence to the evidence presented by the defense that Dowdy used coercive techniques, 
including intimidation, threats to prosecute, and promises of benefits, to obtain the testimony of 
the State witnesses.  A reasonable jury would have been suspicious as to the tactics Dowdy used 
to secure witness cooperation, knowing that he had lied about other evidence.  Similarly, the 
impeachment evidence enhances the reliability of the newly discovered evidence that Dowdy 
coerced a witness, Dwight Moody Moss, to provide a false statement against Howard.   
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Napue, 360 U.S. at 269 (“[t]he jury’s estimate of the truthfulness and reliability of a given 
witness may well be determinative of guilt or innocence”). 

 
156. Third, Dowdy would have been subject to impeachment not only on his false 

testimony but also on the State’s attempts to keep the truth from the jury.  Hayes, 399 F.3d at 
987; Barham, 595 F.2d at 242 (“the defendant is entitled to a jury that is not laboring under a 
Government-sanctioned false impression of material evidence when it decides the question of 
guilt or innocence”).  The State “shielded from jury consideration” both its knowledge that the 
victims were raped by their assailants and “the very fact that [it] had attempted to give the jury a 
false impression” of the case.  Barham, 595 F.2d at 243.  The presentation of false evidence in 
this case reveals efforts by the prosecution to alter the jury’s perception of what actually 
transpired on the night of the crimes.  (Vann Aff. ¶ 20.)  The impeachment evidence would have 
also shown to the jury that the State was going to considerable lengths to secure Howard’s 
conviction, including presenting a theory of guilt that it knew to be false.  This deception is 
especially reprehensible here because the truth would have exculpated Howard.   

 
157. Had the defense been afforded an opportunity to cross-examine Dowdy on his 

falsehood, the jury might legitimately have been led to wonder why Dowdy was hiding evidence 
that supported Howard’s innocence (and that pointed to alternate perpetrators who may still be at 
large), and could reasonably have concluded that it was the weakness of the State’s case and the 
State’s desire to obtain a conviction by any means that led the State to present false testimony.  
(Vann Aff. ¶ 21.)   

 
158. Fourth, the falsehood Dowdy perpetrated at trial was relevant to the jury’s 

determination of guilt or innocence.  Howard maintained his innocence at trial.  Key to Howard’s 
defense was that the State believed that the victims were sexually assaulted but altered its theory 
at trial to accommodate Howard’s exclusion as the source of the sperm.  (Vann Aff. ¶ 16.)  The 
defense attempted to convince the jury of this but was unsuccessful in light of the State’s 
deceptive representations to the contrary.  Evidence that police were told that Doris was raped by 
her assailant, that the State suspected that Nishonda was raped, and that Dowdy lied under oath 
to conceal these facts would have provided the jury with far more compelling proof of Howard’s 
innocence than any speculation or argument by defense counsel.  In addition, the false evidence 
did not concern a collateral matter; it went to the heart of the State’s case.  “The prosecution’s 
whole theory [of the case] depended upon that misrepresentation.”  Miller, 386 U.S. at 6.   
 

159. The taint to Howard’s trial did not end with Dowdy.  ADA Nifong reinforced the 
false testimony by capitalizing on it in his closing argument.  At the close of evidence, Nifong 
denied to the jury that a sexual assault had occurred:  “This [case] was never about sex, ladies 
and gentlemen.”  (Tr. 738.)  He then bolstered that portion of Dowdy’s testimony that was 
verifiably false, arguing in the most unequivocal terms that “this case was never investigated as a 
sexual assault and it was never suspected to be a sexual assault.”  (Id. at 737.)  This tactic had the 
effect of compounding the deception created by Dowdy’s false testimony.  Jenkins v. Artuz, 294 
F.3d 284, 294-96 (2d Cir. 2002); Tassin v. Cain, 517 F.3d 770, 779-81 (5th Cir. 2008); see also 
Giglio, 405 U.S. at 152-53; Miller, 386 U.S. at 4; Vann Aff. ¶ 20 (“The fact that . . . Nifong[ ] 
thought it important to mislead the jury that the victims were not sexually assaulted is made clear 
by his questioning of Dowdy and his . . . closing argument.”).     
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160. The deceit continued.  Dowdy testified that Nishonda was away from home with 

her boyfriend for almost a week before her murder.  (Tr. 423).  To account for the sperm found 
in her anus at the time of her death, Nifong argued in his summation that “a 13-year-old who can 
be gone for five days with her boyfriend is not somebody with whom sex is going to be an 
unknown subject.”  (Id. at 737).  By suggesting that a child who was found strangled to death 
with sperm in her rectum had engaged in consensual anal sex shortly before her death, when the 
State believed that the sperm was from her assailant, Nifong presented a theory to the jury that he 
knew or should have known was false.   

 
161. At the end of his closing argument, Nifong urged the jury to reject the defense’s 

theory that Howard was innocent because another man’s sperm was found in Nishonda: 
 

[D]espite the fact that this case was never investigated as a  
sexual assault and it was never suspected to be a sexual  
assault Mr. Vann wants to make it a sexual assault and why,  
because he knows the defendant never had sex with  
Nishonda or Doris.  So, if he makes you believe that the  
killer was somebody who had sex with him [sic] then  
obviously it couldn’t be the defendant.  

 
(Tr. 738.)  Nifong then scoffed at Howard’s effort to compare his DNA to the victims’ rape kits 
“to prove that [he wasn’t] the person that killed them,” (id.), calling on the jury to reject the very 
theory that the State believed to be true.   
 

162. For the foregoing reasons, Howard was prejudiced by the false testimony.  He did 
not receive a fair trial, “understood as a trial resulting in a verdict worthy of confidence.”  Kyles, 
514 U.S. at 434.  Had the full extent of Dowdy’s lies and Nifong’s deception been revealed, the 
jury could, in any reasonable likelihood, have concluded that the State was covering up evidence 
pointing to Howard’s innocence and that Howard did not commit the crimes.37   

 

163. The knowing use of false testimony by the prosecution and its efforts to mislead 
the jury and the court undermined confidence in the outcome at trial, and denied Howard his 
rights under Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the U.S. Constitution as 
well as the coordinate rights established under the North Carolina Constitution and North 
Carolina law.  As a result of this violation to his federal and state statutory and constitutional 
rights, Howard is entitled to a new trial.   
 
 

                                                 
37   Given that Napue claims are based in the federal Constitution, it is unlikely that a state 
petitioner raising a Napue claim must satisfy the State’s higher standard for newly discovered 
evidence.  Even if he must, Howard should prevail because he has shown that he is entitled to a 
new trial based on newly discovered evidence that Dowdy testified falsely. See supra, Section 
I.B. 
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C. The Cumulative Effect of the False Testimony and Suppressed Evidence 
Deprived Howard of a Fair Trial.  

 
164. In light of the different materiality standards used for weighing the prejudice of 

non-disclosure and false evidence claims, courts have applied a two-step materiality analysis to 
combined Brady and Napue claims.  See, e.g., Jackson, 513 F.3d at 1076.  Under this analysis, 
the court must first consider the Napue violations collectively to ask whether there is any 
reasonable likelihood that the false testimony could have affected the judgment of the jury.  Id. at 
1076.  If so, relief must be granted.  If the court finds that the Napue errors are not material 
standing alone, it must consider the combined effect of the Napue and Brady violations and ask 
whether there is a reasonable probability that, but for the collective errors, the result of the 
proceeding would have been different.  Jackson, 513 F.3d at 1076 (citing Bagley, 473 U.S. at 
682).  At both stages, the fundamental question is whether the defendant received a fair trial, that 
is, a trial that resulted in a verdict worthy of confidence.  Id. (citing Kyles, 514 U.S. at 434). 

 
165. This two-step analysis is particularly appropriate here where the Brady and Napue 

violations are intertwined in that the value of the withheld evidence to the defense was, in part, 
its utility for impeaching a State witness for providing false testimony, see Giglio, 405 U.S. at 
153-55, and showing that the State was attempting to give the jury a false impression of the case.   

 
166. For the reasons discussed above, the falsehood presented at trial went to the heart 

of the State’s case against Howard.  The fact that Detective Dowdy lied under oath to cover up 
evidence critical to proving Howard’s innocence would have discredited his credibility and the 
reliability of his investigation, and devastated the State’s entire case.  Especially where Nifong 
reinforced the false evidence in his summation, there is no doubt that the State’s use of false 
evidence could, in any reasonable likelihood, have affected the jury’s verdict.   

 
167. Even if this Court finds that the Napue violations are not material standing alone, 

the cumulative effect of the Napue and Brady violations undermined confidence in the outcome 
at trial.  Had the police memo been disclosed, defense counsel could have undermined the State’s 
theory that the crimes did not involve a sexual assault, demonstrated that the State chose to hide 
evidence that weakened its case in its zealous pursuit of Howard’s conviction, and strengthened 
Howard’s longstanding claim of innocence.  In these circumstances it is reasonably probable 
that, but for the false testimony and suppressed evidence, the result of the trial would have been 
different.  Accordingly, the State committed Brady and Napue violations material to all counts.38   

 
168. The appropriate remedy for a Brady or Napue violation is to set aside any affected 

convictions, Kyles, 514 U.S. at 435-36; Bagley, 473 U.S. at 678, which typically contemplates an 
order for a new trial, Giglio, 405 U.S. at 155.  The Brady and Napue violations, when considered 
collectively, deprived Howard of a fair trial and resulted in a conviction obtained in violation of 
his rights under the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the U.S. 
Constitution and the coordinate rights under the North Carolina Constitution.  Consequently, 
Howard is entitled to a new trial. 

                                                 
38   Detailed argument is not presented on the arson conviction because that charge falls if the 
murder convictions fall. 
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III. The State’s Extensive Misconduct Deprived Howard of a Fair Trial.  
 

169. Petitioner adopts by reference and incorporates the allegations of paragraphs 118 
through 168 of this Motion. 

 
170. The State’s misconduct in this case was extensive.  The evidence shows that the 

State concealed Brady material, knowingly presented false evidence, and reinforced that false 
evidence in closing argument.  In addition, Detective Dowdy used highly coercive tactics to 
secure witness testimony.  He threatened to charge Angela Oliver with murder if she did not 
testify against Howard; coerced Dwight Moss to provide a false statement against Howard; 
intimidated Howard’s girlfriend with fake murder and arson warrants at her interrogation; and 
coerced other witnesses into revising their statements to implicate Howard.  Finally, as discussed 
below, Nifong presented false testimony.  Taken together, this misconduct prejudiced Howard so 
as to deprive him of a fair trial. 
 

171. Nifong’s complicity in presenting false testimony and improper bolstering of that 
testimony in his closing argument constitute the separate due process violation of State 
misconduct.  Improper conduct by a prosecutor rises to the level of a due process violation if it 
“so infected the trial with unfairness as to make the resulting conviction a denial of due process.”  
Darden v. Wainwright, 477 U.S. 168, 181 (1986) (quoting Donnelly v. DeChristoforo, 416 U.S. 
637, 643 (1974)).  The Fourth Circuit has held that to establish a claim of State misconduct based 
on a prosecutor’s actions, a defendant must show that the prosecutor’s conduct or remarks (a) 
were improper and (b) prejudicially affected his substantial rights so as to deprive him of a fair 
trial.  U.S. v. Wilson, 135 F.3d 291, 297 (4th Cir.), cert. denied, 523 U.S. 1143 (1998).  As with 
Brady and Napue, the touchstone for this standard is the fairness of the trial.  See Boyd, 147 F.3d 
at 329 (in evaluating whether prosecutor’s closing argument violates due process, court must 
examine whether trial was rendered fundamentally unfair by the improper argument) (citing 
Bennett v. Angelone, 92 F.3d 1336, 1345 (4th Cir.), cert. denied, 519 U.S. 1002 (1996)). 
 

172. Nifong’s conduct was improper.  First, Nifong solicited testimony that he knew or 
should have known was false.  On re-direct, Nifong asked Dowdy if he ever investigated the case 
as, or suspected that the crimes involved, a sexual assault, despite the prosecution’s 
understanding that the sperm in Nishonda’s anus came from the child’s assailant.  By posing 
these misleading questions, Nifong did not simply allow a falsehood to stand uncorrected; he 
affirmatively solicited testimony that he knew or should have known was false.  His misconduct, 
therefore, exceeded the mere failure to correct a witness’s misstatement.  Nifong presented false 
testimony.   
 

173. Evidence reveals not only that Dowdy lied on the stand but that the State was 
likely aware or should have been aware of it.  The very existence of the handwritten note stating 
that the sperm in Nishonda’s anus was left by the child’s assailant and the Durham police memo 
makes it highly probable that the State believed that the homicides involved a sexual assault and, 
as a result, knew that Dowdy’s testimony was false.  For this reason it is also likely that the State 
intentionally withheld the Brady memo from defense counsel.   
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174. For due process purposes, it matters little whether a prosecutor solicited testimony 
that he knew to be false or simply failed to correct false testimony when it appeared.  Napue, 360 
U.S. at 269 (“[t]he same result obtains” when the State allows false evidence to pass uncorrected 
as when it solicits false evidence).  In fact, in this Circuit, it matters little whether the prosecutor 
was even aware or should have known that the testimony was false.  See supra, at 39.  However, 
the affront to due process is more flagrant where, as here, the prosecutor was complicit in 
presenting false testimony.   
 

175. Second, Nifong repeated to the jury in his summation that the crimes were never 
investigated as, and never suspected to be, a sexual assault, and denied to the jury that a sexual 
assault had occurred, representations that he knew or should have known were false.  Brown v. 
Wainwright, 785 F.2d 1457, 1464 (11th Cir. 1986) (“The government has a duty not to exploit 
false testimony by prosecutorial argument affirmatively urging to the jury the truth of what it 
knows to be false.”)  Nifong, in permitting Det. Dowdy to testify falsely and then reinforcing that 
false testimony in his closing argument, engaged in clearly improper conduct.39   

                                                 
39   Other remarks in the prosecutor’s closing argument were improper.  Most notably Nifong 
commented on Howard’s reactions (or lack of) while seated at the defense table.   
 

The defendant sits here, ladies and gentlemen, throughout  
this trial and he hears people say things that he claims are  
not true about where he is and what he is doing.  And he  
sits here and listens and for all practical purposes makes  
no response and here are people accusing him of being  
involved in a murder that he would have you believe he  
didn’t do.  And he sits there quietly except for a few  
occasions.  You know, ladies and gentlemen, not  
everything you learn in the courtroom has to come from  
the witness stand. . . . [Roneka Jackson] says that she saw  
[the defendant] leave with one of his brothers.  Again no  
reaction.  And who was the brother?  I think it was Bruce.   
And what does the defendant do, ha, like that in the  
courtroom.  His attorney has to turn to him and quiet him  
down.  Now, ladies and gentlemen, why that reaction at  
that point.  Because they got that part wrong.  It wasn’t  
Bruce.  It wasn’t Bruce who was with the defendant that  
night.  That was the first thing that Roneka Jackson had  
said that was wrong and the defendant was, ha, see she  
doesn’t know.  She got the wrong brother.  And that was  
his reaction.   

 
(Tr. 723-24.)  A defendant’s behavior off the witness stand, whether by sitting silently while 
listening to the testimony or making a noise or humph from the defense table, is not evidence 
subject to comment.  Moreover, in failing to give a curative instruction, the court gave the jury 
an incorrect impression that Howard’s behavior off the witness stand was evidence upon which 
the prosecutor was free to comment.  See U.S. v. Pearson, 746 F.2d 787, 796 (11th Cir. 1984) 
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176. Next, Nifong’s misconduct prejudiced Howard so as to deny him a fair trial.  

Several factors are relevant to the determination of prejudice, including (1) the degree to which 
the prosecutor’s remarks or conduct had a tendency to mislead the jury and prejudice the 
defendant; (2) whether the remarks or conduct were isolated or extensive; (3) absent the conduct 
or remarks, the strength of the evidence against the defendant; (4) whether the comments were 
deliberately placed before the jury for an improper purpose; (5) whether the remarks or conduct 
were invited by improper conduct of defense counsel; and (6) whether curative instructions were 
given to the jury.  These factors are examined in the context of the entire trial and no one factor 
is dispositive.  Wilson, 135 F.3d at 299.   

 
177. All of the factors in the prejudice equation weigh heavily against the State.  After 

defense counsel tried to elicit on cross-examination that Dowdy sought to compare Howard’s 
DNA to the victims’ rape kits, Nifong quashed any suggestion that the State believed the victims 
were sexually assaulted by asking Dowdy whether he “ever investigate[d] . . . [or] suspect[ed] 
that this was a sexual assault case,” to which Dowdy falsely responded that he did not.  The 
presentation of this untruthful testimony was followed by Nifong’s untruthful argument in 
closing, which he knew or should have known (but had not disclosed to defense counsel) was 
false.  This misconduct tended to deceive the jury into believing that Howard’s exclusion as the 
source of the sperm in Nishonda was immaterial.  In this way, the State presented false testimony 
and vouched for the truth of that false evidence for the improper purpose of misleading the jury 
and obtaining a conviction through unlawful means.  The misconduct was not an isolated 
instance of error.  In fact, denials by Nifong and Dowdy that the case involved a sexual assault 
permeated the trial.  (See Tr. 406-14, 422-26, 737-38; see also id. at 80-81, 90, 130-33, 136-37 
(revealing multiple attempts by State to elicit testimony from the pathologist that victims were 
not raped.))  

 
178. This misconduct was prejudicial because it went to the essence of the State’s case, 

which was otherwise very weak, and because it was based on false evidence and therefore could 
not be countered by the defense.  Indeed, Howard’s trial counsel tried to demonstrate that the 
State believed that the victims were sexually assaulted, but was deprived of the opportunity to 
learn about critical evidence that he could have used to make that showing.  Certainly, defense 
counsel cannot be said to have invited the State to present false testimony or to vouch for that 
testimony in his closing argument.  Neither could defense counsel have objected to the argument 
because the evidence that would have supported such an objection was withheld by the State.  
The fact that Nifong knew that the defense would not have been able to object to his argument 
rendered his remarks even more virulent.  The jury received instructions prior to summations that 
the arguments of counsel were not evidence, but no instruction could cure the taint left by the 
State’s misrepresentations, which were based on false evidence already in the record that the jury 
was deceived into believing was true.   
 

179. The misconduct here was particularly pernicious because the State knew that 
Howard was excluded pre-trial as the source of the sperm in Nishonda yet continued to prosecute 

                                                                                                                                                             
(citing U.S. v. Wright, 489 F.2d 1181, 1186 (D.C. Cir. 1973)).  Nifong’s inappropriate remarks 
violated Howard’s right not to be convicted except on the basis of the evidence admitted at trial.   
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him and then “deliberately misrepresented the truth” to obtain his conviction.  Miller, 386 U.S. at 
6; see also Hamric, 386 F.2d at 394-95.   

 
[I]f any concept is fundamental to our American system of  
justice, it is that those charged with upholding the law are  
prohibited from deliberately fabricating evidence and  
framing individuals for crimes they did not commit.   
Actions taken in contravention of this prohibition  
necessarily violate due process (indeed, we are unsure what  
due process entails if not protection against deliberate  
framing under color of official sanction). 
 

Limone, 372 F.3d at 44-45 (internal citation omitted); see also Pyle v. Kansas, 317 U.S. 213, 
214-16 (1942) (allegations that prosecution obtained defendant’s murder conviction through 
testimony known to be perjured and suppression of Brady evidence, if proven, would entitle 
defendant to release from custody); Kirkpatrick, 992 F.2d at 496 (“In our criminal justice system 
the prosecutor has at his disposal the substantial resources of the government [and] considerable 
other advantages.  In exchange, that system reposes great trust in the prosecutor to place the ends 
of justice above the goal of merely obtaining a conviction.”); Hayes, 399 F.3d at 988 (“Our 
criminal justice system depends on the integrity of the attorneys who present their cases to the 
jury.  When even a single conviction is obtained through perjurious or deceptive means, the 
entire foundation of our system of justice is weakened.”).   
 

180. The State’s misconduct was calculated to hide from the jury’s view the truth.  The 
misconduct here was advertent because, at minimum, Detective Dowdy knew that his testimony 
was false.40  Accordingly, Howard has shown that the State’s misconduct prejudicially affected 
his substantial rights so as to deprive him of a fair trial, understood as a trial resulting in a verdict 
worthy of confidence.41 Kyles, 514 U.S. at 434; see also Jenkins, 294 F.3d at 294-96 (affirming 
grant of habeas where prosecutor knowingly presented false testimony and sharpened prejudice 
of false testimony by reinforcing it in closing argument); Tassin, 517 F.3d at 779-81 (same).   
 

                                                 
40   While it is irrelevant whether Nifong knew Dowdy’s testimony was false, it is difficult to 
imagine that Nifong was not aware of the evidence that Dowdy’s testimony was false.  If he was 
not aware of it, it is because Dowdy must have deliberately withheld the evidence from him. 
 
41   Arguably, Howard need only show that the State’s misconduct meets the Napue standard 
of materiality because the improper conduct here involved the knowing use of false evidence.  
The reason false evidence claims have a lower materiality burden is because they involve 
prosecutorial misconduct and a corruption of the truth-seeking function of the trial process.  
Here, the prosecutor’s conduct and remarks present the same threat to the truth-seeking process.  
Accordingly, in these particular circumstances Howard submits that he need only show, and has 
shown, that the State’s misconduct in presenting false testimony and reinforcing that false 
testimony in closing argument could, in any reasonable likelihood, have affected the jury’s 
verdict.  
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181. Considered collectively, the numerous instances of misconduct by the State 
undermine confidence in the outcome at trial and resulted in a conviction obtained in violation of 
Howard’s rights under the Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the U.S. 
Constitution and the coordinate rights under the North Carolina Constitution.  As a result, 
Howard is entitled to a new trial.   

 
IV. Considered Together, the Newly Discovered Evidence, Brady and Napue Violations, 

and the State’s Misconduct Entitle Howard to a New Trial. 
 

182. Based on newly discovered evidence and evidence that his trial was infected by 
due process violations, Howard is entitled to a new trial.  Newly discovered evidence shows the 
sperm of two different men in the victims at the time of their deaths.  Howard is not the source.  
The source of the sperm in one victim is a convicted offender who provided a false exculpatory 
statement when faced with the DNA evidence.  Newly discovered evidence also shows that a 
lead witness against Howard was killed shortly after the trial using the same modus operandi. 
 

183. In addition, evidence obtained through open-file discovery reveals that the State 
deprived Howard of his constitutional rights by concealing exculpatory evidence, presenting 
false evidence, lying to the court and the jury, using investigative and prosecutorial methods that 
exhibited an utter disregard for its constitutional duties, and perpetuating an unjust deprivation of 
liberty, causing extraordinary prejudice to Howard and the judicial process.   
 

184. Individually and cumulatively, the newly discovered evidence, withheld evidence, 
false testimony, and State misconduct – when viewed in the context of the crime scene evidence, 
the weak testimonial evidence, and the entire trial record – are material.  Consequently, Howard 
is entitled to a new trial.  
 

V. If the Exculpatory Evidence Was Not Withheld from Defense Counsel, Howard is 
Entitled to a New Trial because His Trial Counsel Provided Ineffective Assistance. 
 
185. In the alternative, if it turns out that there exists credible evidence that the State 

disclosed the exculpatory evidence to Howard’s defense counsel and defense counsel neglected 
to use it at trial, he is plainly ineffective because of the clear significance of the evidence to the 
case.  For the reasons previously stated, there is a reasonable probability that, had counsel used 
the exculpatory material, the result of the trial would have been different.  See Strickland v. 
Washington, 466 U.S. 668, 694 (1984); State v. Braswell, 324 S.E.2d 241, 248 (N.C. 1985). 
 
VI. Darryl Howard is Innocent of the Murders of Doris and Nishonda W. 
 

186. Petitioner adopts by reference and incorporates the allegations of paragraphs 1 
through 185 of this Motion.  

 
187. Darryl Howard has consistently maintained his actual innocence for the murders 

of Doris and Nishonda W.  The evidence set forth in this Motion proves that he did not murder 
the victims or set their apartment on fire.  There is no physical evidence that connects Howard to 
these crimes. 
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188. The new evidence, considered with the entire record, demonstrates that Howard is 

probably innocent, Herrera v. Collins, 506 U.S. 390, 434-35 (1993) (Blackmun, Stevens, and 
Souter, JJ., dissenting), that it is more likely than not that no reasonable juror would have 
convicted him in light of the evidence set forth in this Motion, Schlup v. Delo, 513 U.S. 298, 327 
(1995); Calderon v. Thompson, 523 U.S. 538, 559 (1998), and that his convictions and sentence 
are a substantial miscarriage of justice.   
 

189. Howard’s convictions and sentence of 80 years’ imprisonment violate the Eighth 
Amendment’s guarantee against cruel and unusual punishment, the Sixth Amendment’s 
guarantee of meaningful assistance of counsel and the right to confront one’s witnesses, the 
Fourth Amendment’s guarantee against unreasonable seizures, and the Fifth and Fourteenth 
Amendment’s guarantee of due process under the U.S. Constitution and the coordinate rights 
established under the North Carolina Constitution.  As a result, Howard is entitled to a new trial 
where the jury will be permitted to hear all of the evidence to make a fair and just determination. 
 

190. In addition, this Court may consider the evidence of Howard’s innocence as set 
forth in this Motion on the grounds that the “failure to consider the defendant’s claim will result 
in a fundamental miscarriage of justice.”  N.C.G.S. § 15A-1419(b)(2). 

 
CONCLUSION 

 
191. Darryl Anthony Howard has asserted his innocence of these crimes since the day 

of his arrest, pled not guilty at trial, and has continued to maintain his innocence for more than 
twenty years.  He has demonstrated that his trial was rendered fundamentally unfair by the 
State’s constitutional violations and flagrant and extensive misconduct.  Newly discovered DNA 
and non-DNA evidence unknown or unavailable to him at the time of trial support his steadfast 
assertions:  that he has been imprisoned for over two decades for crimes he did not commit while 
the true perpetrators, who may still be at large, go unpunished.  The State cannot now claim that 
Howard committed the murders on an acting-in-concert theory when it declined to pursue such a 
theory at trial, and no evidence supports such a claim today.  The public has an interest in 
ensuring that an innocent man does not stay in prison and that the true assailants are brought to 
justice two decades after these brutal crimes occurred.   
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PRAYER FOR RELIEF 

 
WHEREFORE, Darryl Anthony Howard prays that this Court grant all relief to which he is 
entitled in this matter, including but not limited to: 
 
1. An evidentiary hearing pursuant to §§ 15A-270(a) and 15A-1420(c). 

 
2. An order pursuant to § 15A-270(c) vacating his convictions and sentence. 

 
3. An order pursuant to §§ 15A-270(c) and 15A-1417(a) granting him a new trial on all 

charges against him. 
 

4. An order pursuant to § 15A-1417(a)(4) granting him any other appropriate relief this 
Court deems just and proper. 

 
Dated: March __, 2014    Respectfully submitted, 
 
 

      __________________________  
       James P. Cooney, III 

      Womble Carlyle  
       One Wachovia Center 
       301 South College Street, Suite 3500 
       Charlotte, NC  28202 
       Tel.: (704) 331-4980 
       Fax: (704) 338-7838 
 

Barry Scheck,* Co-Director 
Seema Saifee,* Staff Attorney 
Justin Padway, Law Student Intern 

      Innocence Project 
      40 Worth Street, Suite 701 
      New York, NY  10013 
      Tel.: (212) 364-5982 
      Fax: (212) 364-5341 
 

*Motion for admission pro hac vice to be 
filed 

  
       Attorneys for Petitioner Darryl Howard 
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VERIFICATION 

 
 Undersigned counsel hereby certifies, pursuant to N.C.G.S. § 15A-1420(a)(1)(c1), that 
there is a sound legal basis for the foregoing Motion, that it is being made in good faith, that he 
and/or his co-counsel have reviewed the trial transcript, and that the District Attorney’s Office 
and the attorney who initially represented the defendant have been notified of this Motion. 
 
March__, 2014             
       James P. Cooney, III 
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CERTIFICATE OF SERVICE 

 
 Undersigned counsel affirms that on March __, 2014, the foregoing motion was served 
on the Durham County District Attorney’s Office by sending a copy by First Class Mail to the 
following address:     
 
Mr. Dale Morrill 
Assistant District Attorney 
Durham County District Attorney’s Office 
Durham County Courthouse  
510 South Dillard Street, 8th Floor  
Durham, NC  27701 
 

       /s/ James Cooney      
       James P. Cooney, III 
 


