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Interest of Amici Curiae 

[insert short description based on number/sectors/size of signing companies; list companies in 
appendix] 

Introduction and Summary of Argument 

America proudly describes itself as “a nation of immigrants.” Foley v. Connelie, 435 U.S. 

291, 294 (1978). We are: in 1910, 14.7% of the population was foreign born; in 2010, 12.9%.1 A 

quarter of us have at least one parent who was born outside the country.2 Close to half of us have 

a grandparent born somewhere else.3 Thus, nearly all of us trace our lineage to another country. 

The “contributions of immigrants,” then-Senator John F. Kennedy explained, “can be 

seen in every aspect of our national life.” “We see it in religion, in politics, in business, in the 

arts, in education, even in athletics and in entertainment.” John F. Kennedy, A Nation of 

Immigrants 3 (1958). There is “no part of our nation,” he recognized, “that has not been touched 

by our immigrant background.” Id. 

Immigrants make many of the Nation’s greatest discoveries, and create some of the 

country’s most innovative and iconic companies. Immigrants are among our leading politicians, 

artists, and philanthropists. The experience and energy of people who come to our country to 

seek a better life for themselves and their children—to pursue the “American Dream”—are 

woven throughout the social, political, and economic fabric of the Nation.  

For decades, stable U.S. immigration policy has embodied the principles that we are a 

people descended from immigrants, that we welcome new immigrants, and that we provide a 

																																																													
1		 U.S. Census Bureau, The Foreign-Born Population in the United States, at 3, 
https://goo.gl/PZ3pnE (last visited Feb. 3, 2017). 
2 Pew Research Center, Second-Generation Americans: A Portrait of the Adult Children of 
Immigrants, at 8 (Feb. 7, 2013), https://goo.gl/SRaXxc. 
3  Gallup, Majority of Americans Identify Themselves as Third Generation Americans (July 
10, 2001), https://goo.gl/CNbk5k.  
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home for refugees seeking protection. At the same time, America has long recognized the 

importance of protecting ourselves against those who would do us harm. But it has done so while 

maintaining the fundamental commitment to welcoming immigrants—through increased 

background checks and other controls on people seeking to enter our country.4 

On January 27, 2017, President Donald J. Trump signed Executive Order 13769. See 82 

Fed. Reg. 8977 (the “Order”). The Order alters immigration policy in significant respects: 

• Seven-nation entry bar: for a period of at least 90 days, nationals of seven Muslim-
majority nations—Syria, Libya, Iran, Iraq, Somalia, Yemen, and Sudan—are barred from 
entering the United States, even if they hold a valid immigrant or nonimmigrant visa and 
have already entered the U.S. on that visa. Order § 3(c). President Trump and his 
surrogates indicated, before and after the Order was issued, that is purpose was to 
implement a “Muslim ban.”5 

• Potential expansion of entry bar: the Order indicates that this entry bar could be 
lengthened, and may be expanded to include individuals from any country that is 
determined, based on unspecified criteria, not to provide sufficient information to the 
United States. Order § 3(e)-(f).  

• Waivers based on unconstrained discretion: the Order permits the Secretaries of State 
and Homeland Security to exercise discretion in issuing visas to nationals from the seven 
affected countries “on a case-by-case basis.” Order § 3(g).  

• Refugee suspension: for a period of at least 120 days, the United States is suspending the 
Refugee Admissions Program. Order § 5(a).  

																																																													
4  After the terrorist attack on September 11, 2001, “all the immigration-related functions of 
the government were moved in 2003 to the new Department of Homeland Security.” Muzaffar 
Chishti & Claire Bergeron, Post-9/11 Policies Dramatically Alter the U.S. Immigration 
Landscape, Migration Policy Inst. (Sep. 8, 2011), https://goo.gl/6rdagt. “In the decade since 
9/11,” immigration policy has incorporated, among other things, “major new border security and 
law enforcement initiatives, heightened visa controls and screening of international travelers and 
would-be immigrants, the collection and storage of information in vast new interoperable 
databases used by law enforcement and intelligence agencies, and the use of state and local law 
enforcement as force multipliers in immigration enforcement.” Id. 

5  See, e.g., Amy B. Wang, Trump Asked for a ‘Muslim ban,’ Giuliani Says – and Ordered 
a Commission to Do it ‘Legally’, The Washington Post (Jan. 29, 2017), https://goo.gl/Xog80h 
(“When [Mr. Trump] first announced it, he said, ‘Muslim ban.’ He called me up. He said, ‘Put a 
commission together. Show me the right way to do it legally.’ ”). 
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• Religious preference: the Order permits the Secretaries of State and Homeland Security 
to make discretionary exceptions to the refugee suspension “on a case-by-case basis, but 
only so long as they determine that the admission of such individuals as refugees is in the 
national interest—including when the person is a religious minority in his country of 
nationality facing religious persecution.” Order § 5(e). It also requires that, if the Refugee 
Admission Program resumes, the Secretary of Homeland Security is to “prioritize refugee 
claims made by individuals on the basis of religious-based persecution, provided that the 
religion of the individual is a minority religion in the individual’s country of nationality.” 
Id. § 5(b). In media interviews and via tweets, President Trump has indicated that the 
purpose of these provisions is to prioritize claims by Christians living in majority-Muslim 
nations.6 

• Decreased of number of refugees: the Order decreases the maximum number of 
refugees admitted into the United States to 50,000, a decrease from 110,000. And it 
excludes all refugees from Syria. Order § 5 (c), (d). 

The Order effects a sudden, seismic shift in the rules governing entry into the United 

States, and it departs dramatically from the principles that have governed our immigration law 

for decades. The Order discriminates on the basis of national origin and religion. It closes our 

borders to the world’s most vulnerable people, such as those fleeing the devastation of war. And 

it establishes discretionary and arbitrary rules for admission to this country, even by immigrants 

who have lived here lawfully for years. 

The Order is inflicting substantial harm on U.S. companies. It hinders the ability of 

American companies to attract the greatest talent; increases costs imposed on business; makes it 

more difficult for American firms to compete in the international marketplace; and gives global 

enterprises a new, significant incentive to build operations—and hire new employees—outside 

the United States.  

The immigration laws and the Constitution do not allow this. In 1965, Congress 

prohibited discrimination on the basis of national origin precisely so that the Nation could not 

																																																													
6  See Daniel Burke, Trump Says US Will Prioritize Christian Refugees, CNN (Jan. 30, 
2017), https://goo.gl/W48uQI; Donald Trump, Twitter (Jan. 29, 2017, 7:03 AM), 
https://goo.gl/yH3Noi (“Christians in the Middle-East have been executed in large numbers. We 
cannot allow this horror to continue!”). 
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shut its doors to talented immigrants based on where they come from. Any discretion under the 

immigration laws be exercised reasonably, and subject to meaningful constraints. And agencies 

must give public notice, and an opportunity for comment, before adopting sweeping changes to 

the immigration laws without precedent in modern history. Because the order violates these 

fundamental constraints—critical legal pillars, for decades, of an immigration system that is 

predictable and effective and just—it is unlawful and should be enjoined. 

I. American Innovation And Economic Growth Are Intimately Tied To Immigration. 

The tremendous impact of immigrants on America—and on American business—is not 

happenstance. People who choose to leave everything that is familiar and journey to an unknown 

land to make a new life necessarily are endowed with drive, creativity, determination—and just 

plain guts. The energy they bring to America is a key reason why the American economy has 

been the greatest engine of prosperity and innovation in history.  

Immigrants are leading entrepreneurs. “The American economy stands apart because, 

more than any other place on earth, talented people from around the globe want to come here to 

start their businesses.” The Partnership for a New American Economy, The “New American” 

Fortune 500, at 5, June 2011, http://goo.gl/yc0h7u.  

Some of these businesses are large. Immigrants or their children founded more than 200 

of the companies on the Fortune 500 list, including Apple, Kraft, Ford, General Electric, AT&T, 

Google, McDonald’s, Boeing, and Disney. Id. Collectively, these companies generate annual 

revenue of $4.2 trillion, and employ millions of Americans. Id. at 2.  

Many of these businesses are small. “While accounting for 16 percent of the labor force 

nationally and 18 percent of business owners, immigrants make up 28 percent of Main Street 

business owners.” Americas Society/Council of The Americas, Bringing Vitality To Main Street 
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(Jan. 2015), https://goo.gl/i9NWc9. These are “the shops and services that are the backbone of 

neighborhoods around the country.” Id. Between 2006 and 2010, immigrants opened 28% of all 

new businesses in the United States, including more than 25% of all business in seven of the 

eight fasted-growing sectors of the economy. The Partnership for a New American Economy, 

Open For Business: How Immigrants Are Driving Small Business Creation in the United States 3, 

Aug. 2012, https://goo.gl/zqwpVQ.  

Indeed, new immigrants demonstrate a spirit of entrepreneurship that often outstrips U.S.-

born individuals; according to one study, immigrants are twice as likely as native U.S. citizens to 

start new businesses. Hoover Institute, Facts on Immigration, at 1 (2014), https://goo.gl/pu97Dr; 

see also The Hamilton Project, Ten Economic Facts About Immigration 9, Sept. 2010, 

goo.gl/3zpdpn (30% more likely). Immigrant-entrepreneurs come from all parts of the world: in 

2014, “19.1 percent of entrepreneurs in the United States hailed from the Middle East and North 

Africa.” New American Economy, Reason for Reform: Entrepreneurship 2 (Oct. 2016), 

goo.gl/32dLNM. 

Immigrants also fuel the growth of existing businesses and of the economy as a whole. 

“When immigrants enter the labor force, they increase the productive capacity of the economy 

and raise GDP. Their incomes rise, but so do those of natives.” Pia Orrenius, Benefits of 

Immigration Outweigh the Costs, The Catalyst: A Journal of Ideas from the Bush Institute (2016), 

https://goo.gl/qC9uOc. Immigrants do not take jobs away from U.S. citizens—they create them. 

Thus, immigration “expand[s] the American work-force, and encourage[s] more business start-

ups”—ensuring that “[b]usinesses ranging from Apple Corporation to apple growers would be 

able to find the workers they need in America.” Diana Furchtgott-Roth, Manhattan Institute, The 

Economic Benefits Of Immigration 1 (Feb. 2013), https://goo.gl/lsWhb5. 
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Immigrants are innovators. Since 2000, more than one-third of all American Nobel prize 

winners in Chemistry, Medicine, and Physics have been immigrants. See Stuart Anderson, 

Immigrant Flooding America with Nobel Prizes, Forbes (Oct. 16, 2016), http://goo.gl/RILwXU. 

Among individuals with advanced educational degrees, immigrants are nearly three times more 

likely to file patents than U.S.-born citizens. Hamilton Project, supra, at 11. By one estimate, 

non-citizen immigrants were named on almost a quarter of all U.S.-based international patent 

applications filed in 2006. Vivek Wadhwa, et al., America’s New Immigrant Entrepreneurs, at 4 

(2007), https://goo.gl/wCIySz.  Inventions and discoveries by immigrants have profoundly 

changed our nation. Some, like alternating current (Nikolai Tesla), power our world. Others, like 

nuclear magnetic resonance (Isidore Rabi) and flame-retardant fiber (Giuliana Tesoro) save lives. 

And yet others, like basketball (James Naismith), blue jeans (Levi Strauss), and the hot dog 

(Charles Feltman), are integral to our national identity. 

Immigrants are scholars. Hundreds of thousands of immigrants study in the United States 

each year, over 23,000 from the countries immediately affected by the travel ban alone. 

CollegeFactual, How Trump’s Executive Order Affects Thousands of International Students in 

the U.S. (Jan. 31, 2017), https://goo.gl/RtTNmo. And many thousands more teach, do research, 

or serve as administrators. As the extraordinary outcry from higher education leaders in the wake 

of the Executive Order demonstrates, America’s colleges and universities are the envy of the 

world, but they would not be what they are today without immigrants’ contributions. See Paul 

Fain, Forceful Response, Inside Higher Ed (Jan. 30, 2017), https://goo.gl/jHpYA1. 

Immigrants are also politicians, actors, artists, writers, and athletes—and that just 

scratches the surface. Indeed, it is impossible to speak of American society and culture without 

acknowledging their contributions. Immigrants like Alexander Hamilton, Felix Frankfurter, and 
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Madeleine Albright are among our most distinguished politicians and public officials. Some of 

the world’s finest works of literature and nonfiction were authored by immigrants to the United 

States. See, e.g., Khaled Hosseini, The Kite Runner (2003); Jhumpa Lahiri, The Namesake 

(2003); Vladimir Nabokov, Lolita (1955); Jacob Riis, How the Other Half Lives (1890). 

Immigrants have also told stories on the silver screen, from Ang Lee and M. Night Shyamalan to 

Maureen O’Hara and Jackie Chan. They are musicians—like Irving Berlin, Gloria Estefan, Bob 

Hope, and Nicki Minaj—and artists—like John James Audobon and Marcel Duchamp. Others 

achieve greatness on the field (like Sammy Sosa), or the court (like Patrick Ewing) or the race 

track (like Mario Andretti). In short, there is no aspect of American life that has not benefited 

immeasurably from the voices, perspectives, and strengths of immigrants. 

America’s success in attracting and incorporating immigrants into our society is 

unrivaled in the world. That is a direct result of the welcome, inclusiveness, and opportunity that 

people find here.  

To be sure, America has in the past deviated from this ideal. In the middle of the 19th 

century, “[n]ativists launched a sustained attack on Irish immigrants because of the Catholicism,” 

with some seeking to exclude them outright. U.S. Dep’t of State, Irish Immigrants in the United 

States (Feb. 13, 2008), https://goo.gl//N1LDP6. In 1882, Congress enacted the Chinese 

Exclusion Act to bar Chinese immigrants, “rais[ing] anti-Chinese fervor to the level of federal 

policy” on the assumption that “Chinese were fundamentally different as a race, unable to 

assimilate and posing a danger to American institutions and culture.” Lucy Salver, Chew Heong 

v. United States: Chinese Exclusion and the Federal Courts, Fed. Jud. Ctr. 2 (2006), 

https://goo.gl/hfMgV0.  
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Woodrow Wilson in 1901 decried the immigration to the United States of “multitudes of 

men of the lowest class from the south of Italy and men of the meanest sort out of Hungary and 

Poland, men out of the ranks where there was neither skill nor energy nor any initiative of quick 

intelligence; and they came in numbers which increased from year to year, as if the countries of 

the south of Europe were disburdening themselves of the more sordid and hapless elements of 

their population.” 5 Woodrow Wilson, A History of the American People 212-13 (1902). And in 

1924, the Johnson-Reed Act significantly restricted Italian and Jewish immigration to the United 

States in an effort to “preserve the ideal of U.S. homogeneity.” U.S. Dep’t of State, Office of the 

Historian, The Immigration Act of 1924 (The Johnson-Reed Act), https://goo.gl/5foFNZ. 

But the march of time has discredited these laws and policies. They are broadly viewed as 

stains on America’s social and political history—not events to be emulated. See, e.g., H. Res. 

683, 112th Cong. § 1 (2012) (expressing regret for the history of discrimination against Chinese 

in immigration); Rory Carroll, America’s Dark and Not-Very-Distant History of Hating 

Catholics, Guardian (Sep. 12, 2015, 7:00 PM), https://goo.gl/Lbkqzu (explaining reduction in 

anti-Catholic sentiment). Since World War II, American immigration policy has been one of 

“tolerance, equality and openness” in which “the United States has revived is traditional rhetoric 

of welcome—and matched its words with action.” Mojica v. Reno, 970 F. Supp. 130, 145 

(E.D.N.Y. 1997) (quoting Gil Loescher & John Scanlan, Calculated Kindness, Refugees and 

America's Half Open Door, at xiv (1986)). 

When President Johnson signed the Immigration and Nationality Act in 1965—the law 

establishing the immigration framework that remains today, including the elimination of national 

quotas, he stated: 

America was built by a nation of strangers. * * * And from this experience, 
almost unique in the history of nations, has come America’s attitude toward the 



ATTORNEY WORK PRODUCT 
PRIVILEGED AND CONFIDENTIAL 

FEBRUARY 3 6 PM DRAFT 

9 
 

rest of the world. We, because of what we are, feel safer and stronger in a world 
as varied as the people who make it up—a world where no country rules another 
and all countries can deal with the basic problems of human dignity and deal with 
those problems in their own way. 

Lyndon B. Johnson, Remarks at the Signing of the Immigration Bill, Liberty Island, N.Y. (Oct. 3, 

1965).  

These principles have defined American immigration policy for the past 50 years. The 

beneficiaries are not just the new immigrants who chose to come to our shores and contribute to 

our country, but American businesses, workers, and consumers, who gain immense advantages 

from the infusion of talents, energy, and opportunity that new immigrants bring. 

II. The Executive Order Harms The Competitiveness Of U.S. Companies. 

The Executive Order abandons those principles—and inflicts significant harm on 

American business, innovation, and growth as a result. Through its arbitrary and discretionary 

restrictions on entry, the Order makes it far more difficult and expensive for U.S. companies to 

recruit, hire, and retain the world’s best employees. By imposing sweeping restrictions on travel, 

the Order prevents countless employees, clients, and business partners from entering or leaving 

the country. The Order’s discriminatory bans based on nationality and religion present America 

as a country inhospitable to outsiders, deterring the best and brightest from joining its workforce. 

And because of all this, the Order will inevitably lead to the flight of talent, business, and 

investment from the United States and overseas, sapping the country of the driver of so much of 

its success. 

1. The Order upends U.S. immigration law, replacing a stable system, marked by clear, 

settled standards and constrained discretion with a regime permitting immediately-effective 

changes without notice, confusion about the Order’s on-the-ground implementation, ad hoc 

modifications of the Order’s terms, and no standards for the exercise of waiver authority.  That 
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deprives employees and businesses of the predictability they need to come to this country and 

work successfully. 

The uncertainty became apparent as soon as the Order was issued. Officials at U.S. 

airports had little idea how to implement it.7 Individuals who had broken no laws and who were 

traveling on valid visas were handcuffed after exiting their plane, compelled to sign away their 

rights to U.S. immigration status, and required to purchase return tickets to their point of 

departure.8 After several courts temporarily enjoined the order, government officials reportedly 

failed to comply—resulting in multiple motions to hold the government in contempt. See, e.g., 

Aziz v. Trump, 17-cv-116 (E.D. Va. Feb. 1, 2017) (Dkt. No. 20) (motion by Commonwealth of 

Virginia to hold the government in contempt); Kathianne Boniello, New York Post, Customs 

Agents Ignore Judge, Enforce Trump’s Travel Ban: ACLU, Jan. 19, 2017, https://goo.gl/AgcHd4; 

see also Vayeghan v. Kelly, No. CV 17-0702 (C.D. Cal. Jan. 29, 2017) (ordering individuals 

returned to the United States after he was removed in violation of a court order). 

This confusion flows from the design of the order itself. It was issued suddenly, without 

public notice and without following the normal channels for government review. Its terms are 

vague and imprecise. Thus, because the Order denies entry to all “aliens” from the seven targeted 

countries, Order, § 3(c), government officials initially excluded lawful permanent residents 

(LPRs) from the country; within two days, the Department of Homeland Security changed course 

																																																													
7  See, e.g., Laura King et al., L.A. Times, Confusion Reigns at U.S. Airports as Protests of 
Trump Executive Order Enter Second Day, Jan. 29, 2017, goo.gl/9kSm9G; Miriam Jordan et al., 
Wall St. J., Donald Trump’s Immigration Order Sparks Confusion, Despair at Airports, Jan. 29, 
2017, goo.gl/eTbrsY. 
8  See, e.g., Oliver Laughland & Joanna Walter, Immigration Officials Coerced Yemenis to 
Sign Away Green Cards, Suit Claims, Jan. 30, 2017, https://goo.gl/0clCp6. 
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and exempted LPRs from the Order’s scope;9 then, four days alter, the Counsel to the President 

reversed course again and claimed that the Order did not (despite its plain text) apply to LPRs in 

the first place.10  

And the confusion will only grow. The Order establishes an opaque and entirely 

discretionary scheme of “case-by-case” exceptions. Order, §§ 3(g), 5(e). The Department of 

Homeland Security and the State Department have already issued exceptions by the thousands—

exempting LPRs, several hundred refugees, and Iraq interpreters from its bans on travel. See 

Anjali Singhvi & Alicia Parlapiano, Trump’s Immigration Ban: Who Is Barred and Who Is Not, 

N.Y. Times (Jan. 31, 2017), https://goo.gl/7iSCg8; Trump Administration to Admit 872 Refugees 

Despite Travel Ban: Report, Reuters, Jan. 30, 2017, https://goo.gl/kNKvba; David Zucchino, 

Visa Ban Amended to Allow Iraqi Interpreters Into U.S., N.Y. Times (Feb. 2, 2017), 

https://goo.gl/ARs3OP. Because individual immigration officers have complete and apparently 

unreviewable discretion to award additional exceptions, it is impossible to guess what 

exemptions will be given, or why—and whether that authority is being exercised fairly and 

without discrimination or favoritism. 

Nor is it possible for individuals and businesses to anticipate what countries may be 

affected next. The Order itself promises to ban individuals from additional countries if those 

nations do not provide information the Secretary of State deems necessary to approve visas. See 

Order, § 3(e)-(f). No one can guess which countries those might be. And given the sudden and 

dramatic way in which this order was unveiled, there is no telling when or why the President 
																																																													
9  See, e.g., Department of Homeland Security, Protecting The Nation From Foreign Terrorist 
Entry To The United States, Jan. 29, 2017, https://goo.gl/IYa1bg. 
10  Memorandum from Donald F. McGahn II, Counsel to the President, to the Acting Sec’y 
of State, the Acting Att’y Gen., and the Sec’y of Homeland Security (Feb. 1, 2017), 
https://goo.gl/oqb9A6 (“[T]o remove any confusion, I now clarify that Sections 3(c) and 3(e) do not 
apply to such individuals.”). 
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may issue another order shutting down immigration from other countries he deems a threat to 

U.S. interests. 

 This chaos has had immediate effects on the employees of businesses throughout the 

United States. Several major companies reported substantial disruptions from the Order, 

reporting that their employees were ensnared in the Order’s travel restrictions. See, e.g., Letter 

from Bradford L. Smith, President and Chief Legal Advisor, Microsoft, to John F. Kelly, Sec’y 

of Homeland Security, and Rex W. Tillerson, Sec’y of State, at 5 (Feb. 2, 2017), 

https://goo.gl/JWYJGd (“The suspension of admission to the U.S. for impacted individuals has 

created substantial disruption for companies.”); Jonathan Shieber, Apple CEO Tim Cook Sent An 

Email to Employees About the Immigration Ban, TechCrunch (Jan. 28, 2017), 

https://goo.gl/qzXDJO (“There are employees at Apple who are directly affected by yesterday’s 

immigration order.”).  

 Long-term, this instability will make it far more difficult and expensive for U.S. 

companies to hire the world’s best talent—and impede them from competing in the global 

marketplace. Businesses and employees have little incentive to go through the laborious and 

expensive process of sponsoring or obtaining a visa, and relocating to the United States, if an 

employee may be unexpectedly halted at the border. Skilled individuals will not wish to 

immigrate to the country if they may be cut off without warning from their spouses, grandparents, 

relatives, and friends—they will not pull up roots, incur significant economic risk, and subject 

their family to considerable uncertainty to immigrate to the United States in the face of this 

instability. Fiegerman, Former Google Executive Calls Trump Travel Ban An “Enormous 

Problem,” CNN Tech (Jan. 30, 2017), https://goo.gl/vNVgLt (“It sends a powerful signal that 

this is not a country that wants the best people in the world.”).   
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 Moreover, businesses and U.S. businesses are already suffering significant inefficiencies 

and administrative costs. Human resources departments are working overtime to advise 

prospective and current employees about jobs, travel, and related issues. Companies are 

developing contingency plans should sudden new changes in the immigration laws occur.  

 Finally, because the Order discriminates on the basis of national origin, it may compel 

companies to in turn discriminate when making hiring or promotion decisions—if certain 

employees or applicants are not allowed to travel to the United States. Diverse companies are the 

most successful businesses; the Order directly undermines these important efforts. 

2. The Order’s bans on travel are also significantly impairing day-to-day business. The 

marketplace for today’s businesses is global. Companies routinely send employees across 

borders for conferences, sales meetings, or job rotations, and invite customers or clients from 

abroad. Global mobility is increasingly critical to businesses whose customers, suppliers, and 

workforce are spread all around the world. See, e.g., BGRS, Breakthrough to the Future of 

Global Talent Mobility: Global Mobility Trends Survey (2016), http://goo.gl/ZhIxSr; Harvard 

Business Review, Strategic Global Mobility: Unlocking the Value of Cross-Border Assignments 

(2014), http://goo.gl/AV3nhJ.  

Global business travel lets employees develop new skills, take on expanded roles within 

the organization, and stay abreast of new technological or business developments. It also 

facilitates new markets and business partnerships. Indeed, one study has shown that each 

additional international business trip increases exports from the United States to the visited 

country by, on average, over $36,000 per year. Maksim Belenkiy & David Riker, Face-to-Face 

Exports: The Role of Business Travel in Trade Promotion, 51 J. Travel Res. 6432 (2012); see 

also Anca D. Cristea, Buyer-Seller Relationships in International Trade: Evidence from U.S. 
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States’ Exports and Business-Class Travel, 84 J. Int’l Econ. 207 (2011) (concluding that there is 

a direct relation between international business class air travel and international trade); Nune 

Hovhannisyan & Wolfgang Keller, International Business Travel: An Engine of Innovation, 20 J. 

Econ. Growth 75 (2015) (finding that business travel from the U.S. has a positive impact on the 

destination country’s rate of innovation). 

But the Order means that many companies and employees (both inside and outside the 

United States) will be hard-pressed to take advantage of these opportunities. That is true even for 

persons or countries not currently covered by the Order because there is no way to know whether 

and when a given country may be added to the no-entry list.  

The Order also could well lead to retaliatory actions by other countries, which could 

seriously hinder U.S. companies’ ability to do business or negotiate business deals abroad. See 

Shannon Pettypiece & Michelle Jamrisko, Bloomberg, Trump’s Order on Refugee Limits Draws 

Iran Retaliation Threat, Jan. 27, 2017, http://goo.gl/DKLWgf. Many companies do business in 

one or more of the countries currently covered by the Order. Indeed, U.S. diplomats already are 

reporting that General Electric may lose out on business deals in Iraq potentially worth billions 

of dollars. Tara Palmeri & Bryan Bender, Politico, U.S. Diplomats Warning GE’s Major Deals 

in Iraq at Risk over Travel Ban, Feb. 1, 2017, http://goo.gl/nhj9CZ. Additional actions against 

American citizens or business will have a further ripple effect. 

3. The Order’s discriminatory restrictions based on nationality and religion will have 

long-term harmful effects. Principles of openness, fairness, and opportunity have been 

indispensable to attracting immigrants and creating so much of the prosperity that the United 

States now enjoys. Tarnishing those principles does not come without a cost. For many, a United 

States that is no longer seen as a haven for striving or persecuted people—or that draws 
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distinctions between immigrants based on national origin or religion—is a less attractive place to 

work, study, or raise a family. That too will make the job of recruiting top candidates more 

challenging. 

4. For all of these reasons, the Order will thus incentivize both immigration to and 

investment in foreign countries rather than the United States. Highly skilled immigrants will be 

more interested in working abroad, in places where they and their colleagues can travel freely 

and with some assurance that their immigration status will not suddenly be revoked. 

Multinational companies will have strong incentives, including from their own employees, to 

base operations outside the United States or to move or hire employees and make investments 

abroad. American companies and workers will suffer as a result. 

Of course, the federal government can and should implement targeted and strategic 

adjustments to the nation’s immigration system to enhance the security of the United States. But 

the Order’s blanket, open-ended ban—together with the Order’s indication that the ban could be 

expanded to other countries without notice—is neither targeted nor likely to make the country 

more secure. Instead, it will destabilize the immigration system, damage the United States’ 

standing abroad, and undermine American interests. 

III.  The Executive Order Is Unlawful. 

The problems that render the Executive Order harmful to businesses and their employees 

also make it unlawful. Fairness, regularity, and predictability are core principles of immigration 

law and of U.S. law generally. A number of restraints on the Executive Branch’s immigration 

authority, from the ban on national-origin discrimination to the requirement that discretion be 

exercised reasonably, are designed to safeguard these values—in some instances for the precise 

purpose of establishing a stable and fair set of rules that will attract the best and brightest. 
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Because the order flatly violates several of those limits, it is no surprise that it chills skilled 

immigration and hurts U.S. business. Those effects are not merely unfortunate consequences of 

an overbroad policy; they are evidence that the Executive Order fundamentally departs from the 

principles that underlie federal immigration law. 

A. The Executive Order Discriminates on the Basis of Nationality and Religion. 

Immigration law contains a clear command: in issuing visas and making admission 

decisions, immigration officials cannot discriminate based on an alien’s nationality, race, sex, or 

any other invidious classification. This rule reflects basic notions of fairness, and it also 

promotes the country’s interest in attracting quality immigrants to the Nation’s shores, regardless 

of what they look like or where they came from. The Executive Order violates that commitment, 

and harms the Nation’s economy and competitiveness in the process. 

Congress first codified an antidiscrimination requirement in the immigration laws in 

1965. For four decades before that, U.S. immigration was governed by the “national origin 

system,” a set of discriminatory quotas under which “the selection of immigrants was based upon 

race and place of birth.” H.R. Rep. No. 89-745, at 8-10 (1965). As President Johnson explained 

in 1965, this system was not just “incompatible with our basic American tradition”; “too often,” 

he added, “it arbitrarily denie[d] us immigrants who ha[d] outstanding and sorely needed talents 

and skills.” Id. at 11-12. Many other echoed these views. See, e.g., Hearing before the Subcomm. 

on Immigration and Naturalization of the S. Comm. on the Judiciary, 89th Cong., 1st Sess. 8 

(Feb. 10, 1965) (statement of Attorney General Katzenbach) (“[W]e are depriving ourselves of 

brilliant, accomplished, and skilled residents of foreign countries who want to bring their talents 

here.”). 
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Congress agreed. That year, it “aboli[shed] * * * the national origins system” and 

replaced it with one based largely upon “the advantage to the United States of the special talents 

and skills of an immigrant.” Id. at 18; see S. Rep. No. 89-748, at 10 (1965). To make this reform 

effective, Congress enacted 8 U.S.C. § 1152(a)(1)(A), a sweeping antidiscrimination rule 

providing that “no person shall * * * be discriminated against in the issuance of an immigrant 

visa because of the person’s race, sex, nationality, place of birth, or place of residence.” As the 

D.C. Circuit has observed, “Congress could hardly have chosen more explicit language.” Legal 

Assistance for Vietnamese Asylum Seekers v. Dep't of State, 45 F.3d 469, 473 (D.C. Cir. 1995), 

vacated on other grounds, 519 U.S. 1 (1996). It “unambiguously directed that no nationality-

based discrimination shall occur.” Id. 

This clear directive is reinforced by other antidiscrimination requirements. Since 1966, 

federal courts have categorically held that discretion under the immigration laws “may not be 

exercised to discriminate invidiously” against any “race or group,” even if that group is not 

specifically named in section 1152(a)(1)(A). Wong Wing Hang v. Immigration and 

Naturalization Service, 360 F.2d 715, 719 (2d Cir. 1966) (Friendly, J.); see Bertrand v. Sava, 

684 F.2d 204, 212 n.12 (1982) (“Invidious discrimination against a particular race or group * * * 

is a type of irrational conduct generally not countenanced by our law.”). And the Establishment 

Clause and the Equal Protection Clause bar all federal officials, including the President, from 

treating individuals differently because of their religion or national origin.  

The Executive Order abandons these basic precepts. It bars anyone from seven Muslim-

majority countries from immigrating to the United States for a period of 90 days, and provides 

that the President may indefinitely bar immigration from other countries, as well. Exec. Order 

§ 3(c), (e)-(f). Statements prior to and contemporaneous with the order suggest that is purpose 
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was to impose a “Muslim ban” on entry to the United States. See, e.g., Presidential Debate (Oct. 

9, 2016) http://www.presidency.ucsb.edu/ws/index.php?pid=119038 (statement by then-

candidate Donald Trump that “[t]he Muslim ban * * * has morphed into a[n] extreme vetting 

from certain areas of the world.”).  On its face, the order thus does exactly what section 

1152(a)(1)(A) and the Constitution prohibit: it discriminates against prospective immigrants on 

the basis of nationality and religion. See Olsen v. Albright, 990 F. Supp. 31, 39 (D.D.C. 1997) 

(“The principle that government must not discriminate against particular individuals because of 

the color of their skin or the place of their birth means that the use of generalizations based on 

these factors [in the immigration context] is unfair and unjustified.”). 

In so doing, the Executive Order revives a form of the discriminatory and costly “national 

origin system” that Congress abolished in 1965. Although the rationale for this order differs from 

that system’s, its basic contours are nearly the same: a system of priority “based upon [religion] 

and place of birth.” HR. Rep. No. 89-745, at 8. And its costs will be much the same, too. It will 

deprive the United States of the best and brightest from countries on the prohibited list; 

needlessly break up families; and betray “our basic American tradition.” Id. at 11. In 1965, 

Congress enacted section 1152(a)(1)(A) to stop these harms and base admission decisions 

instead on an immigrant’s “special talents and skills,” id. at 18—a decent and fair policy that has 

served the Nation, its businesses, and its immigrants well for half a century. The President lacks 

the authority to overturn that statutory determination. 

 

 

B. The Executive Order Exercises Discretion Arbitrarily. 
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The Executive Order is also contrary to the immigration laws’ and the Constitution’s 

insistence that discretion must be reasonably exercised and adequately constrained. Numerous 

provisions of the immigration laws vest Executive officials with “broad discretion” to admit, 

deport, or deny entry to foreign nationals. Arizona v. United States, 132 S. Ct. 2492, 2499 

(2012). But Congress and the courts have never viewed these grants of discretion as blank 

checks. Rather, they have insisted that everyone—from the President to individual immigration 

officers—exercise his or her discretion in a rational manner that accords with the policies of the 

immigration laws. See, e.g., Judulang v. Holder, 565 U.S. 42, 48-49 (2011); Rosenberg v. Fleuti, 

374 U.S. 449, 455 (1963); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 544 

(1950).  

Moreover, the Due Process Clause demands that every grant of discretion “provide 

explicit standards” so that officers will not act “on an ad hoc and subjective basis.” Grayned v. 

City of Rockford, 408 U.S. 104, 108-109 (1972). These safeguards ensure that the immigration 

laws are not enforced in a “discriminatory and arbitrary” manner, id., and that immigrants, their 

families, and their employers are afforded consistent and predictable treatment at the hands of 

the Federal Government. The Executive Order fails to satisfy that standard in two significant 

respects. 

1. The order issues an overbroad, seven-country ban on immigration that lacks any basis 

in precedent. The order justifies this ban by citing 8 U.S.C. § 1182(f), which authorizes that 

President to “suspend the entry of * * * any class of aliens” whose entry “he finds * * * would be 

detrimental to the interests of the United States.” Like other grants of discretion under the 

immigration laws, however, that power is not unbounded. As the Office of Legal Counsel—the 

President’s own legal adviser—has explained, any suspension the President makes under this 
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provision “must meet a test of ‘reasonableness.’ ” Immigration Laws and Iranian Students, 4A 

Op. O.L.C. 133, 140 (1979). Other immigration provisions reinforce that conclusion: section 

1185(a)(1) provides that aliens may not “enter the United States except under such reasonable 

rules, regulations, and orders * * * as the President may prescribe,” 8 U.S.C. § 1185(a)(1) 

(emphasis added), while in Knauff the Supreme Court reviewed whether an order suspending 

entry was “reasonable in the circumstances of the period for which [it was] authorized,” 338 

U.S. at 544 (emphasis added). 

The President’s vast suspension of immigration is not “reasonable” in scope. The order 

says that its purpose is to “prevent infiltration by foreign terrorists or criminals.” Exec. Order 

§ 3(c). But the ban it imposes applies to millions of individuals who could not plausibly be 

foreign terrorists: hundreds of thousands of students, employees, and family members of citizens 

who have already been admitted to the United States; thousands of visa-holders who have 

already passed the Nation’s rigorous screening process; and countless peaceful individuals 

residing or born in the targeted countries. The order is also underinclusive with respect to its 

goal; a number of countries left off the list have a greater incidence of terrorist attacks than the 

seven the order includes. See U.S. Dep’t of State, National Consortium for the Study of 

Terrorism and Responses to Terrorism: Annex of Statistical Information (2016) (listing top 10 

countries with most terrorist attacks, of which only three are included in the order). Such a stark 

mismatch between means and ends is a telltale sign of unreasoned decisionmaking. See, e.g., 

FCC v. League of Women Voters of Cal., 468 U.S. 364, 396 (1984). 

Moreover, there is no precedent for an order remotely similar to this one in magnitude or 

kind. Since section 1182(f) was enacted in 1952, Presidents have invoked the provision dozens 

of times. But in every prior instance, Presidents issued a targeted restriction on entry—usually 
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limited to dozens or hundreds of individuals—based on the determination that each affected 

individual had engaged in culpable conduct, such as human trafficking, illegal entry, or 

corruption. See Cong. Research Serv., Executive Authority to Exclude Aliens: In Brief 6-10 (Jan. 

23, 2017), https://fas.org/sgp/crs/homesec/R44743.pdf (listing each previous order). No order 

before this one imposed a categorical ban based on the bare finding that hundreds of millions of 

foreign nationals posed a threat of “infilitration.” 

If accepted, this order would introduce severe uncertainty into the immigration system. 

The President could conceivably make a finding like the one here with respect to any nation, and 

suddenly and unexpectedly bar its nationals, too, from entering or returning to the United States. 

This threat of arbitrary and unilateral action is antithetical to the immigration laws’ commitment 

to reasoned decisionmaking. And it severely undermines immigrants’ and businesses’ ability to 

make plans, conduct business, or manage any affairs involving non-citizens. 

2. The Executive Order compounds its unreasoned exercise of discretion by vesting 

immigration officials with open-ended discretion to make exceptions to the immigration ban. 

The order states that immigration officers “may, on a case-by-case basis, and when in the 

national interest, issue visas or other immigration benefits to nationals of countries for which 

visas and benefits are otherwise blocked.” Exec. Order § 3(g). It establishes a parallel scheme of 

discretionary exceptions to its refugee ban, but adds that asylum is categorically “in the national 

interest” when, among other things, a refugee “is a religious minority in his country of 

nationality facing religious persecution.” Id. § 5(e). 

These provisions establish precisely the sort of formless and arbitrary enforcement 

scheme that both the Due Process Clause and the immigration laws prohibit. It is inconceivable 

that thousands of border patrol and consular officers, adjudicating millions of visa applications 
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and requests for entry around the globe, will agree even in broad terms when admission is “in the 

national interest.” See Grayned, 408 U.S. at 108-109 (Due Process forbids laws that “delegate 

basic policy matters * * * for resolution on an ad hoc and subjective basis”); Coates v. City of 

Cincinnati, 402 U.S. 611, 614 (1971) (striking down ordinance whose enforcement “entirely 

depend[ed] upon whether or not a policeman is annoyed”).  

Moreover, it is inevitable that some immigration officers will use their discretion 

improperly—engaging in profiling or favoritism, for instance, or in “arbitrary and discriminatory 

enforcement.” Grayned, 408 U.S. at 108. Yet the order provides no system to police such 

inconsistency or abuse; to the contrary, it insists that every exercise of discretion be “case-by-

case,” and purports to block judicial review of officers’ decisions entirely. See Exec. Order 

§ 11(c) (stating that the order “does not * * * create any right or benefit, substantive or 

procedural, enforceable at law or in equity by any person”). 

To the limited extent the order does guide the use of discretion, it sets criteria with no 

footing in the “goals” or “purposes of the immigration laws.” Judulang, 565 U.S. at 55, 58. In 

particular, nothing in the immigration laws suggests that refugees belonging to a “religious 

minority” should be favored over others suffering religious persecution. Exec. Order. § 5(e) 

(emphasis added); see 8 U.S.C. § 1101(a)(42) (defining “refugee” to include anyone suffering “a 

well-founded fear of persecution on account of * * * religion”). Instead, the United Nations 

Protocol Relating to the Status of Refugees, Jan. 31, 1967, 19 U.S.T. 6223 (“UN Protocol”) 

expressly prohibits the United States from “discriminat[ing]” among refugees “as to * * * 

religion.” United Nations Convention Relating to the Status of Refugees art. 3, July 28, 1951, 19 

U.S.T. 6259; UN Protocol art. I.1 (incorporating this requirement by reference); see Khan v. 
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Holder, 584 F.3d 773, 783 (9th Cir. 2009) (explaining that courts “interpret the INA in such a 

way as to avoid any conflict with the Protocol, if possible”). 

For any individual applicant ensnared in this system, then, the prospect of entry become 

“a sport of chance.” Rosenberg, 374 U.S. at 460. Immigrants, family members, and businesses 

deserve much better—and Congress and the Constitution entitle them to an immigration system 

that is conducted reasonably, non-arbitrarily, and in accord with statutory requirements. The 

order contravenes that bedrock guarantee. 

C. The Executive Order Cannot Be Implemented Without Notice and Comment. 

The Executive Order is unlawful for a final reason: it deprives interested members of the 

public of any opportunity to provide input on one of the most consequential changes in 

immigration policy in the Nation’s history. 

The Administrative Procedure Act establishes a nearly unwavering requirement that each 

agency must follow before issuing a new “rule”: publication in the Federal Register and an 

opportunity for comment. 5 U.S.C. § 553(b). The purpose of this process is “twofold”: to offer 

“public participation and fairness to affected parties,” and to “assure[] that the agency will have 

before it the facts and information relevant” to its decision. Am. Hosp. Ass’n v. Bowen, 834 F.2d 

1037, 1044 (1987). As “the public interest in a rule” mounts, the importance of adhering to this 

process grows.  Hoctor v. USDA, 82 F.3d 165, 171 (7th Cir. 1996). And where, as here, 

“thousands of employers” are affected by a rule, “[t]he value of ensuring that [the agency] is 

well-informed and responsive to public comments” is “considerable.” Chamber of Commerce of 

U.S. v. U.S. Dep’t of Labor, 174 F.3d 206, 212 (D.C. Cir. 1999). 

Since the Executive Order was issued on January 27, both DHS and the State Department 

have issued “rules” within the meaning of the APA without either notice or comment. Two days 
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after the order’s issuance, the Secretary of Homeland Security issued a press release unilaterally 

exempting millions of LPRs from the order’s immigration ban (notwithstanding its requirement 

that exceptions be made “case-by-case”). See Statement by Secretary John Kelly on the Entry of 

Lawful Permanent Residents Into the United States (Jan. 29, 2017). On February 2, the State 

Department issued a similar press statement exempting Iraqi Special Immigrant Visa holders. 

See Visa Ban Amended to Allow Iraqi Interpreters Into U.S., N.Y. Times (Feb. 2, 2017). It is 

inevitable that more such “rules” will follow: as these ad hoc amendments illustrate, the order’s 

vague terms and exceptionally broad sweep require continual modification to round out its rough 

edges. 

This is not the way our government is supposed to make law. Any rule that “change[s] 

existing rights” Time Warner Cable Inc. v. FCC, 729 F.3d 137, 168 (2d Cir. 2013), or “limit[s] 

administrative discretion,” Sacora v. Thomas, 628 F.3d 1059, 1069 (9th Cir. 2010) must be 

presented to the public for notice and comment. These rules check both boxes: by design, they 

set new rules as to who may enter the country and limit immigration officers’ discretion to deny 

admission. Agencies cannot decide questions of such importance to the lives of millions without 

even consulting the public for its view. The result should therefore be no different than it was the 

last time the executive branch invoked its immigration authority to alter the rights of millions of 

foreign nationals present in this country: before implementing this order, the Government must 

follow notice and comment. See Texas v. United States, 8-09 F.3d 134, 170-177 (5th Cir. 2015), 

aff’d by an equally divided Court, 136 S. Ct. 2271 (2016).	

CONCLUSION	

 The Court should hold the Executive Order unlawful. 

 Respectfully submitted.	


